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*eNF 
VJe CouTV):

�. *aXiPg TegaTF Vo VJe imRToDaDiNiVy aPF iPcoPsisVePcies iP MT 2TescoVV's eXiFePce, VJe
CouTV HiPFs VJaV iP VJe 20�� JeaTiPg MT 2TescoVV kPowiPgNy TecaPVeF HTom VJe accouPV oH
eXePVs Je gaXe iP VJe 200� JeaTiPg iP aP aVVemRV Vo escaRe VJe coPsequePces oH Jis
RToHessioPaN miscoPFucV. 6Je CouTV so HiPFs DeyoPF TeasoPaDNe FouDV 
aV [66]).

2, A RTacViVioPeT wJo kPowiPgNy giXes HaNse VesVimoPy oP a maVeTiaN maVVeT iP FisciRNiPaTy
RToceeFiPgs FesVToys VJe ReTsoPaN iPVegTiVy oP wJicJ memDeTsJiR oH VJe NegaN RToHessioP
TesVs 
aV [�]).

�. 6Je RTacViVioPeT's Pame sJouNF De sVTuck oHH VJe 4oNN oH 2TacViVioPeTs RuTsuaPV Vo s 8� oH
VJe .egaN 2TacViVioPeTs AcV ��8� 
SA) 
aV [��]).

Legal Practitioners Act 1981 
SA) s 82, s 86, s 8�, TeHeTTeF Vo.
Prescott v Legal Practitioners Conduct Board [20�2] SASC(C �4�� CI v VAJ 
���8) ���
C.4 ��2, coPsiFeTeF.

WORDS AND PHRASES CONSIDERED/DEFINED

"HuTVJeT eXiFePce"
"sVTike oHH'
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THE COURT: 6Je .egaN 2TacViVioPeTs CoPFucV $oaTF 
VJe CoPFucV $oaTF)
DTiPgs VJese RToceeFiPgs RuTsuaPV Vo s 8� oH VJe Legal Practitioners Act 1981

SA) 
VJe AcV) seekiPg aP oTFeT VJaV MT 2TescoVV's Pame De sVTuck oHH VJe 4oNN oH
2TacViVioPeTs. 6Je RToceeFiPgs aTe DTougJV oP VJe TecommePFaVioP oH VJe .egaN
2TacViVioPeTs &isciRNiPaTy 6TiDuPaN 
VJe 6TiDuPaN) maFe RuTsuaPV Vo s 82
6)
a)
X)
oH VJe AcV, HoNNowiPg VJe 6TiDuPaN's HiPFiPgs VJaV MT 2TescoVV was guiNVy oH
uPRToHessioPaN coPFucV. AP aRReaN, DTougJV Dy MT 2TescoVV agaiPsV VJe
6TiDuPaN's TecommePFaVioP RuTsuaPV Vo s 86 oH VJe AcV 
VJe HiPFiPgs aRReaN), was
FismisseF Dy VJis CouTV oP 2� &ecemDeT 20�2, �

2 6Je coPFucV wJicJ coPsViVuVeF VJe uPRToHessioPaN coPFucV HouPFiPg VJe
6TiDuPaN's TecommePFaVioP aTose ouV oH VJe ePgagemePV oH VJe HiTm 6owPsePFs
Dy a gTouR oH iPXesVoTs 
VJe .aVeTaN IPXesVoT cNiePVs) Vo RuTsue RToHessioPaN
NiaDiNiVy acVioPs agaiPsV HiPaPciaN aFXiseTs HoT DaF iPXesVmePV aFXice. MT 2TescoVV
was aV VJaV Vime a saNaTieF soNiciVoT aPF was giXeP VJe coPFucV oH VJe HiNe DuV a
RaTVPeT oH VJe HiTm, MT 4eyPoNFs, JaF some oPgoiPg iPXoNXemePV wiVJ iV.
MT 2TescoVV JaF LoiPeF 6owPsePFs iP ����. *e was aP eZReTiePceF RTacViVioPeT.
WJeP MT 2TescoVV LoiPeF VJe HiTm, iV was coPVemRNaVeF VJaV Je wouNF Decome a
RaTVPeT aPF Je was aFmiVVeF Vo RaTVPeTsJiR oP � ,uNy ���8.

3 6Je $oaTF NaiF a cJaTge agaiPsV MT 2TescoVV aPF oPe oH VJe 6owPsePF
2aTVPeTs, MT 4eyPoNFs, wiVJ TesRecV Vo VJeiT coPFucV oH VJe .aVeTaN IPXesVoT
cNiePVs' maVVeT oP �4 ,uNy 2006. 6Je 6TiDuPaN's HiPFiPgs oH uPRToHessioPaN
coPFucV iP VJe maPagemePV oH VJe .aVeTaN IPXesVoT cNiePVs' HiNe weTe summaTiseF
iP RaTagTaRJ [�] oH VJis CouTV's LuFgmePV iP Prescott v Legal Practitioners
Conduct Board 
2TescoVV 0o �) 2 as HoNNows:

Count IA Appropriating $42,741.60 from a single trust account opened on behalf of all
of the clients on seven occasions between March and October 1998 without
providing bills for legal costs contrary to s 41(1) of the Act.

Count 1B Appropriating the sum of $3,830 on one of those occasions in July 1998
contrary to the express tenns on which the money had been paid into trust by
one of the clients, Mr Wetherall,

Count 2A Failing to provide the clients with trust account statements within a
reasonable time of the appropriation.

Count 2B Failing to keep a separate trust account ledger in respect of each client
contrary to regulation 14(1) and (2) of the Legal Practitioners Regulations
1994 (SA).

I Prescott v Legal Practitioners Conduct Board [2012] SASCFC 145.
2 Prescott v Legal Practitioners Conduct Board [2012] SASCFC 145.
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Count 3	 Gross overcharging.

Count 4	 Failing to communicate adequately with the clients.

4	 The Tribunal also found that Mr Prescott knowingly falsely testified about
his state of knowledge, and involvement in, Townsend's charging practices on
the Lateral Investors file (the false testimony finding). The findings of the
Tribunal were made after the conclusion of a hearing heard in 2011 (the 2011
hearing) after an earlier hearing (the 2007 hearing) was abandoned because of
Mr Prescott's ill health. The Tribunal described Mr Prescott's testimony in the
2011 hearing as an untruthful reconstruction of events calculated to absolve him
from any responsibility for the firm's failures to comply with the requirements of
the Act by sending out accounts before, and trust account statements after, taking
money out of trust and depositing it into the firm's account.

5	 Mr Prescott contends that this Court should not act on the false testimony
finding in the strike off application because, even though his testimony in the
2011 hearing was false, he had deluded himself into believing the truth of that
testimony. That submission was founded in part on the opinion of the
psychologist Mr Ireland. This Court gave permission to Mr Prescott to adduce
evidence from Mr Ireland on the strike off application even though Mr Prescott
had failed to lead evidence of the issue of his state of mind during the 2011
hearing before the Tribunal or on the findings appeal. The Board disputed
Mr Ireland's opinion and called a psychiatrist, Dr Raeside, in support of its
position. Mr Prescott also gave evidence before this Court to lay the foundation
for Mr Ireland's opinion.

6	 On 6 September 2007, the Board laid a second charge of unprofessional
conduct against Mr Prescott. Count I charged that he failed in respect of the
2005/2006 financial year to deliver a practitioner's statement to his auditor by
31 August 2006, � failed to retain cheque books for the trust account' and failed to
submit an audit report by 31 October 2006. � Counts 2 and 3 charged that he
practised as a legal practitioner and charged clients for work undertaken by him
during November 2006 while his practising certificate was suspended by
operation of section 33(2) of the Act.'

7	 On 16 October 2012, the Disciplinary Tribunal found each count proved
and found Mr Prescott guilty of unprofessional conduct.

On 21 December 2012, a Judge of this Court ordered that the conduct the
subject of the Tribunal's finding be taken into account by this Court in

3 In contravention of regulation 25 of the Legal Practitioners Regulations 1994 (SA) ("the
Regulations").

4 In contravention of regulation 21 of the Regulations.
5 In contravention of section 33(1)(h) of the Act.
6 In contravention of section 22 of the Act.
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determining appropriate orders to be made on the Board's application for an
order that Mr Prescott's name be struck off the Roll of Practitioners.

For the reasons which follow, we do not accept Mr Prescott's testimony and
prefer the expert evidence of the psychiatrist Dr Raeside to that of Mr Ireland.
The appropriation of substantial amounts of trust money for fees without first
complying with the statutory and professional obligation to provide a bill for the
costs charged is a serious abuse of the trust and confidence reposed in a legal
practitioner. A practitioner who knowingly gives false testimony on a material
matter in disciplinary proceedings destroys the personal integrity on which
membership of the legal profession rests. The order of the Court will be that the
practitioner's name be struck off the Roll of Practitioners of this Court. Our
reasons follow.

Failure to adduce further evidence of state of mind on the findings appeal

The grounds on which the findings appeal was brought included the
following:

5.2 The Tribunal should not have made any finding of untruthfulness in circumstances
where that was not necessary for the purpose of disposing of the case. In any
event, the Tribunal should not have proceeded to do so in the absence of an
amended charge alleging that the appellant had given deliberately false evidence
(cf, Reasons, paragraph 175).

5.4 The Tribunal's finding that the change in Mr Prescott's evidence between the 2007
hearing and the 2011 hearing was untruthful was not reasonably open on the
evidence to the requisite standard of proof because:

(i) The Tribunal failed to give effect to its finding that Mr Prescott was
suffering from depression during 2007.

(ii) The evidence given in each of 2007 and 2011 was so many years after the
facts in issue that it was unsafe to make any such finding to the requisite
standard of proof.

(iii) The Tribunal failed to give any, or any "adequate consideration to the
question whether the appellant was honestly mistaken in his evidence either
in 2007 or 2011.

(iv) The Tribunal failed to give effect to the undisputed and indisputable fact that
by reason of his depressive illness, the practitioner was not able to function
well enough in the 2007 hearing to avoid errors, including errors of memory,
under the stress of examination and cross examination.

(vii) The Tribunal erroneously relied upon the expert opinion of Dr Raeside as to
the reliability of the appellant in his evidence in the 2007 hearing, which
opinion —



Kourakis CI, Peek and Blue JJ 	 [2014] SASCFC

4

1. Impermissibly usurped, and was allowed to usurp the statutory role,
function and duty of the Tribunal to determine the facts;

2. was formed from the reading of the transcript of the 2007 evidence of
the appellant and following a conference with the Board's counsel and
solicitor, as to the content of which conference neither the Board nor
the Tribunal of its own motion called evidence.

11
	 GTouPF �.2 ePcomRasseF a comRNaiPV VJaV VJe HiPFiPg VJaV MT 2TescoVV JaF

FisJoPesVNy giXeP eXiFePce iP VJe 20�� JeaTiPg was maFe wiVJouV giXiPg Jim aP
oRRoTVuPiVy Vo RuV a sVaVe oH miPF FeHePce Vo VJe HaNse VesVimoPy cJaTge. 6Je
TemaiPiPg gTouPFs imRugPeF VJe HiPFiPg oH HacV VJaV MT 2TescoVV JaF kPowiPgNy
giXeP HaNse eXiFePce Dy coPVesViPg VJe 6TiDuPaN's eXaNuaVioP oH VJe RsycJiaVTic
eXiFePce coPceTPiPg MT 2TescoVV's mePVaN sVaVe iP 200�. *oweXeT, iV was aNways
oReP Vo MT 2TescoVV Vo seek VJe ReTmissioP oH VJe CouTV Vo aFFuce HuTVJeT
eXiFePce oP VJe HiPFiPgs aRReaN oH VJe kiPF uNVimaVeNy giXeP oP VJis aRRNicaVioP
Dy MT ITeNaPF iP aPViciRaVioP.

12	 6Je RoweT Vo TeceiXe HuTVJeT eXiFePce is wiFe.' 6Je VeTm 'HuTVJeT eXiFePce'
eZVePFs DeyoPF VJe coPceRV oH 'HTesJ eXiFePce' oP wJicJ a moVioP HoT a Pew VTiaN
uPFeT commoP Naw RToceFuTaN TuNes migJV De HouPFeF. IH MT 2TescoVV JaF
aFoRVeF VJaV couTse aPF VJe HuTVJeT eXiFePce was TeceiXeF, VJe maVVeT migJV JaXe
DeeP TemiVVeF Vo VJe 6TiDuPaN HoT HuTVJeT JeaTiPg oT JeaTF iP VJis CouTV.

13	 It is aNso aP imRoTVaPV coPsiFeTaVioP VJaV oP VJe HiPFiPgs aRReaN, iP aFFiVioP
Vo comRNaiPiPg oH VJe HaiNuTe Vo aHHoTF RToceFuTaN HaiTPess, MT 2TescoVV sougJV Vo
oXeTVuTP VJe HaNse VesVimoPy HiPFiPg oP VJe gTouPFs:

• VJaV VJe 6TiDuPaN misVakePNy eXaNuaVeF VJe eXiFePce oH MT 2TescoVV's
RsycJiaVTic coPFiVioP wJeP Je gaXe eXiFePce iP 200�, aPF

• VJaV VJe 6TiDuPaN eTTeF iP iVs HiPFiPgs aDouV MT 2TescoVV's kPowNeFge oH VJe
DiNNiPg RTacVice iP ���8.

14	 6Je issue Pow agiVaVeF, wJicJ is wJeVJeT MT 2TescoVV Pow JoPesVNy
DeNieXes VJe VTuVJ oH Jis accouPV oH Jis kPowNeFge oH VJe DiNNiPg RTacVice, is
iPeZVTicaDNy coPPecVeF Vo VJe issues coPceTPiPg wJaV Jis kPowNeFge oH VJaV
RTacVice was, iP HacV, aV VJe Vime aPF Jis sVaVe oH miPF wJeP giXiPg eXiFePce iP
200�. 6JeTe was eXeTy TeasoP VJeTeHoTe Vo JeaT VJe eXiFePce oH MT ITeNaPF oP VJe
HiPFiPgs aRReaN iH MT 2TescoVV iPVePFeF Vo TeNy oP iV HoT VJe aNVeTPaViXe RosiVioP Je
Pow Vakes. We acceRV VJaV VJe HaiNuTe Vo oDVaiP aPF VJeP NeaF eXiFePce HTom
MT ITeNaPF oP VJe HiPFiPgs aRReaN was PoV RaTV oH a FeNiDeTaVe HoTePsic sVTaVegy Vo
maZimise VJe RTosRecVs oH success oP VJe gTouPFs wJicJ weTe aTgueF oP VJe
HiPFiPgs aRReaN. *oweXeT, VJe HacV oH VJe maVVeT is VJaV VJe RosiVioP Pow aTgueF

7 CDJ v VAJ (1998) 197 CLR 172 at [53] per Gaudron J, at [108]-[115] per McHugh, Gummow and
Callinan JJ.
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oP VJe sVTike oHH aRRNicaVioP, DaseF oP MT ITeNaPF's oRiPioP, cuVs acToss VJe
RosiVioP MT 2TescoVV Vook DeHoTe VJis CouTV oP VJe HiPFiPgs aRReaN.

15	 (oT VJe aDoXe TeasoPs, iV was aTguaDNy aP aDuse oH VJe RTocess oH VJis CouTV,
oP VJe aRRNicaVioP Vo sVTike MT 2TescoVV's Pame HTom VJe 4oNN oH 2TacViVioPeTs, Vo
coPVesV VJe mosV imRoTVaPV oH VJe aFXeTse HiPFiPgs maFe Dy VJe 6TiDuPaN aPF
coPHiTmeF Dy VJis CouTV. *oweXeT, JaXiPg TegaTF Vo ouT FecisioP agaiPsV
MT 2TescoVV oP VJe meTiVs oH VJe issue, iV is PoV PecessaTy Vo FeciFe HiPaNNy
wJeVJeT VJe HoTePsic couTse Je RuTsueF was aP aDuse oH RTocess.

The course of the proceedings

16	 A FeVaiNeF JisVoTy oH VJe RToceeFiPgs DeHoTe VJe 6TiDuPaN is seV ouV iP VJis
CouTV's LuFgmePV iP VJe HiPFiPgs aRReaN, Prescott (No 1), 8 DuV iV is useHuN Vo
RToXiFe a coPFePseF summaTy JeTe.

�� 	 6Je 200� JeaTiPg DeHoTe VJe 6TiDuPaN was coPFucVeF oXeT XaTious FaVes iP
VJaV yeaT. IP SeRVemDeT 200� MT 2TescoVV gaXe eXiFePce aPF was iP cToss
eZamiPaVioP wJeP VJe 6TiDuPaN aFLouTPeF HoT VJe Fay oP (TiFay 2� SeRVemDeT.
OP SuPFay 2� SeRVemDeT, MT 2TescoVV wToVe Vo VJe 6TiDuPaN iPHoTmiPg iV VJaV,
aHVeT TeHNecViPg oP VJe eXiFePce Je JaF giXeP iP VJe RTeceFiPg week, Je JaF
HoTmeF VJe Xiew VJaV Jis sVaVemePV oH RosiVioP TequiTeF amePFmePV Vo coTTecV
eTToTs. OP MoPFay 24 SeRVemDeT MT 2TescoVV aRRNieF HoT VJe JeaTiPg Vo De
aFLouTPeF oP VJe gTouPF VJaV Je was suHHeTiPg FeRTessioP.

18	 6Je 200� JeaTiPg was aFLouTPeF HTom Vime Vo Vime VJeTeaHVeT. IP VJe Vime
VJaV eNaRseF, oPe memDeT oH VJe 6TiDuPaN RaPeN FieF aPF aPoVJeT was aRRoiPVeF
Vo VJe magisVTacy. MT 2TescoVV oRRoseF VJe 6TiDuPaN's RToRosaN Vo TecoPXePe
wiVJ a Pew RaPeN aPF DTougJV RToceeFiPgs iP VJis CouTV Vo ePLoiP iV HTom so
FoiPg. WJeP VJose RToceeFiPgs weTe FismisseF, MT 2TescoVV askeF VJe 6TiDuPaN
Vo ReTmaPePVNy sVay iVs RToceeFiPgs. *e oPNy aDaPFoPeF VJaV aRRNicaVioP sJoTVNy
DeHoTe VJe cJaTges weTe agaiP NisVeF HoT JeaTiPg. 6Je PewNy coPsViVuVeF 6TiDuPaN
JeaTF eXiFePce oXeT eigJV Fays iP ,uNy, OcVoDeT aPF &ecemDeT 20�� 
VJe 20��
JeaTiPg).

19	 IP VJe 200� JeaTiPg, MT 2TescoVV VesViHieF VJaV MT 4eyPoNFs iPHoTmeF Jim oH
VJe HiTsV RaymePV oH moPey HTom VJe VTusV accouPV iPVo VJe HiTm accouPV, Vo Ray
HoT Jis woTk, oP aDouV � MaTcJ ���8 iP a coPXeTsaVioP wiVJ MT 4eyPoNFs aV VJe
FooTway oH Jis oHHice. IP Jis eXiFePce, MT 2TescoVV coPceFeF VJaV aV VJaV Vime Je
kPew VJaV FTaHV DiNNs wJicJ Je JaF RTeRaTeF JaF PoV DeeP sePV Vo VJe .aVeTaN
IPXesVoT cNiePVs. AccoTFiPg Vo MT 2TescoVV, MT 4eyPoNFs assuTeF Jim VJaV VJe
.aw SocieVy JaF aRRToXeF VJe maiPVePaPce oH a siPgNe VTusV accouPV HoT VJe
.aVeTaN IPXesVoT cNiePVs aPF VJe way iP wJicJ VJaV accouPV was DeiPg maPageF Dy
6owPsePFs. IP RaTVicuNaT, MT 2TescoVV VesViHieF VJaV MT 4eyPoNFs iPHoTmeF Jim
VJaV VJe .aw SocieVy JaF aRRToXeF a RTacVice oH aRRToRTiaViPg moPey HTom VJe

Prescott v Legal Practitioners Conduct Board [2012] SASCFC 145.
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trust account without sending a bill for work done to the Lateral Investor clients.
In the 2007 hearing, Mr Prescott conceded that from the time of that conversation
he understood that such bills as he might draw thereafter would be paid from the
trust account without first being sent to the clients. We will refer to that practice
as the secret billing practice.

20 In the 2011 hearing Mr Prescott recanted from the concessions about his
knowledge of the secret billing practice which he had made in the 2007 hearing.
He testified instead that he had assumed that, because the bills which he had
drawn and forwarded to Mr Reynolds for approval were never returned to him in
a finalised form, they were never finalised or acted upon. Mr Prescott's evidence
was that, even though he was performing a great deal of work on the Lateral
Investor clients' file, and preparing substantial bills for that work, he believed
that no trust monies were appropriated on account of fees for his work.
Mr Prescott claimed in the 2011 hearing that he was first informed by
Mr Reynolds of the secret billing practice not in March 1998, but in July 1998,
after the appropriation of the trust money deposited by one of the Lateral Investor
clients, Mr Wetherall. The transfer of Mr Wetherall's trust money was recorded
in the trust account ledger as having been made in late July 1998. Mr Prescott
insisted that that was when he first learnt of the 9 March transfer and the
subsequent transfer made on 5 June. According to Mr Prescott, until that time,
he believed that the bills he had prepared were drafts only and that Townsends
had not been paid for the work charged in those bills.

21 Mr Prescott testified in the 2011 hearing that he was still under examination
in chief in the witness box in the 2007 hearing when he realised that his
testimony, that he had first learnt of the secret billing practice as early as March
1998, was mistaken. In the 2007 hearing, Mr Prescott first testified that he was
informed of the secret billing practice as early as March 1998 on Thursday
20 September 2007 in the course of his evidence in chief. He completed his
evidence in chief on Friday 21 September 2007 and his cross-examination
commenced on the same day. Mr Prescott testified in the 2011 hearing that he
persisted with his mistaken account of when Mr Reynolds first disclosed the
secret billing practice in cross-examination "because I couldn't work out how I
was to change — get the answer".

22 In the 2011 hearing, in order to explain the change in his position about
when he first leant of the secret billing practice, Mr Prescott adduced psychiatric
evidence from Professor McFarlane that he was suffering from a major
depressive illness during the 2007 hearing. The Board adduced evidence from
Dr Raeside contradicting that opinion. The competing psychiatric evidence was
summarised by this Court in the findings appeal (Prescott (No /)) 9 as follows:

[166] It is necessary to refer to the psychiatric evidence about Mr Prescott's depressive
condition before stating our final conclusions. Mr Prescott was diagnosed with

9 Prescott v Legal Practitioners conduct Board [2012] SASCFC 145.
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major depression after the 2007 hearing. On 26 November 2007, the psychiatrist
Professor McFarlane prepared a report in which he diagnosed Mr Prescott as
suffering from a major depressive disorder. He opined that Mr Prescott was not fit
to give evidence. He reported that Mr Prescott did not have an underlying
dissociative disorder or neurocognitive process that interfered with his capacity to
register and integrate material before him Instead Professor McFarlane reported
that Mr Prescott's behaviour had "arisen from his underlying anxiety and
characteristic difficulties in confronting discrepant and inconsistent material
because of the extreme anxiety which it has caused him" On 9 July 2008,
Professor McFarlane provided a report that Mr Prescott had fully recovered from
his depressive illness.

[167] In 2009, Professor McFarlane reported that Mr Prescott's anxiety condition was
such that when he gave his evidence in 2007 he would have been "unable to focus
and direct his attention to the salient and relevant details". Professor McFarlane
gave evidence in the 2011 hearing in support of the opinions expressed in his
reasons.

[168] The Board relied on reports from Dr Raeside and called him to give evidence
before the Tribunal. Dr Raeside expressed the opinion that, on his reading of the
transcript of Mr Prescott's 2007 testimony, " ... Mr Prescott may not have been
functioning at his best given his depressive illness in combination with the stress of
being examined and cross-examined in court. ... he still appears to have performed
quite well". Dr Raeside saw no reason why from a "psychiatric perspective ... the
transcript could not be relied on".

23 The Tribunal accepted the evidence of Dr Raeside over that of Professor
McFarlane and found that Mr Prescott knew of the secret billing practice from
March 1998. This Court's reasons affirming the Tribunal's findings are
summarised in the following paragraphs (Prescott (No 1))'":

[182] On Mr Prescott's own testimony in the 2007 hearing, upon which the Tribunal was
entitled to act as containing admissions against interest, the evidence that
Mr Prescott was knowingly involved in the trust appropriations was overwhelming.
Even if Mr Reynolds' testimony that he acted on the requisitions made by
Mr Prescott were rejected, and it were accepted that Mr Reynolds was the prime
mover of the scheme, the evidence that Mr Prescott knowingly participated in it is
overwhelming. The inference that Mr Prescott knew that the bills would not first
be sent to the clients, even when he prepared the first bill, can be drawn from the
way in which that bill was addressed, together with the evidence of his subsequent
involvement in the preparation of bills and requisitions. That inference is
reinforced by the inference which can be drawn from the false statements made to
the Conduct Board referred to at [162]-[165] above.

[183] The Tribunal's conclusion that Mr Prescott's testimony in the 2011 hearing was a
deliberately untruthful reconstruction of events follows ineluctably from the
following evidence:

• The objective evidence of his knowing involvement of the scheme referred
to at [133]4135] and [175]-[182];

.O Prescott v Legal Practitioners Conduct Board [2012] SASCFC 145.
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• Mr Reynolds' testimony referred to at [121]-[132];

• Mr Prescott's testimonial admission in the 2007 hearing, referred to at [141]-
[148], that he knew that the first appropriation was made without a bill being
sent to the clients;

• The circumstances surrounding the sixth appropriation referred to at [157]-
[158];

• The fundamental inconsistency between Mr Prescott's 2007 testimony in
which he admitted learning of the first appropriation in March 1998 and his
testimonial assertion in the 2011 bearing that he only became aware of any
appropriations in August 1998 which is incapable of explanation by way of
mistake or confusion;

• The lack of any support in the psychiatric evidence for the existence of a
mental state which could explain the inconsistency referred to at [166]-
[172];

• The many inconsistencies and improbabilities in Mr Prescott's account of
the circumstances suiTounding his signing of the trust account statements;
and

• The knowingly false statement to the Conduct Board referred to at [162]-
[165] above.

24 IP VJese RToceeFiPgs, MT 2TescoVV Foes PoV oDLecV Vo VJe CouTV aFoRViPg VJe
HiPFiPgs oH VJe 6TiDuPaN as Vo Jis kPowiPg iPXoNXemePV iP VJe secTeV DiNNiPg
RTacVice oP VJe .aVeTaN IPXesVoT cNiePVs' HiNe iP ���8. 6JaV is ReTJaRs PoV
suTRTisiPg giXeP VJe sVTePgVJ oH VJe eXiFePce, TeHeTTeF Vo iP Rassages LusV ciVeF,
VJaV MT 2TescoVV was kPowiPgNy iPXoNXeF iP VJe imRToReT aRRToRTiaVioPs aPF VJis
CouTV's coPHiTmaVioP oH VJe 6TiDuPaN's HiPFiPgs iP Prescott (No �). 0oPeVJeNess,
MT 2TescoVV uTges VJe CouTV PoV Vo aFoRV VJe 6TiDuPaN's HiPFiPg VJaV Jis
VesVimoPiaN FePiaN oH kPowiPg iPXoNXemePV iP VJe secTeV DiNNiPg RTacVice iP VJe
20�� JeaTiPg was iPVePVioPaNNy uPVTuVJHuN.

25 IV is as weNN Vo commePce wiVJ VJe oDXious. OPe wouNF PoV eZRecV, iP VJe
oTFiPaTy couTse oH JumaP DeJaXiouT, a gePuiPeNy misVakeP DeNieH Vo FeXeNoR iP
VJe way wJicJ MT 2TescoVV coPVePFs. MT 2TescoVV's case is VJaV FuTiPg VJe 200�
JeaTiPg Je was aNTeaFy suHHeTiPg HTom VJe FeNusioP VJaV Je was HiTsV VoNF oH VJe
secTeV DiNNiPg RTacVice iP ,uNy ���8, DuV misVakePNy VesViHieF iPcoPsisVePVNy wiVJ
VJaV FeNusioP VJaV Je kPew oH VJe secTeV DiNNiPg RTacVice as eaTNy as MaTcJ ���8.
IV is, oP Jis accouPV, aP uPJaRRy acciFePV VJaV Je was PoV aDNe Vo commuPicaVe
VJe FeNusioPaN DeNieH uPFeT wJicJ Je NaDouTeF oXeT VJe Fays Je was eZamiPeF aPF
cToss�eZamiPeF iP VJe 200� JeaTiPg. 6Je oDXious aNVeTPaViXe eZRNaPaVioP is VJaV
oXeT VJe weekePF, aHVeT VJe HiTsV week oH VJe 200� JeaTiPg, Je came Vo aRRTeciaVe
VJe seTiousPess oH Jis kPowiPg iPXoNXemePV iP VJe secTeV DiNNiPg RTacVice, Vo
wJicJ Je JaF aFmiVVeF, aPF FeciFeF Vo TecaPV VJaV VesVimoPy Vo escaRe cePsuTe
HoT Jis miscoPFucV.
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26 To counter that adverse inference, Mr Prescott adduced in this Court the
evidence of Mr Ireland to which we earlier referred. A report of Mr Ireland was
received by the Court and he was examined and cross examined on it.
Mr Ireland proffered the opinion that Mr Prescott suffered a psychological
condition when he testified in 2011 which caused him to "passionately and
honestly believe" in the truth of the account which he gave. Mr Ireland opined
that that belief developed at some time which he could not precisely determine
between 2007 and 2011. As we have already observed, on Mr Prescott's
evidence, he was already suffering from the delusion about when he first learnt
of the secret billing practice when he testified in the 2007 hearing. Mr Prescott's
reliance on Mr Ireland's opinion is inconsistent with the position he took in the
2011 hearing about the state of his mental health. In the 2011 Tribunal hearing,
and on the findings appeal, Mr Prescott's position was that his testimonial
admission in the 2007 hearing that he knew of the secret billing practice from
March 1998 was unreliable because, at that time, he was suffering from a major
depression, but that he had recovered by the time of the 2011 hearing. His
position in these proceedings is that he was still suffering from a delusion when
he testified in the 2011 hearing. Mr Prescott contends that, by reason of that
impairment of his recollection, he honestly and passionately believed when he
testified in the 2011 hearing, and still believes, contrary to the fact of the
situation, that he did not know of the secret billing practice until July 1998.

27 Before dealing in greater detail with Mr Ireland's opinion, it is convenient
to set out Mr Prescott's evidence before this Court because, to a large extent, this
Court's assessment of Mr Prescott's state of mind in the 2011 hearing will
depend on our assessment of the credibility of his testimony before this Court.

28 Mr Prescott testified that he had little recollection of the 2007 hearing. He
explained that his preparation for that hearing was limited because he was
finding it difficult to face up to the predicament in which he found himself. He
did not recall very much about his letter to the Tribunal. Mr Prescott told this
Court that he had found it difficult to communicate with his counsel during the
2007 hearing because he was avoiding "the whole issue". He could not recall
whether there was a break between the completion of his evidence-in-chief and
the commencement of cross-examination. Mr Prescott testified that, after the
Tribunal adjourned on Friday 21 September 2007, he went straight to the office
of Mr Hamilton. The letter to the Tribunal was written on the next day Saturday
22 September. Mr Prescott could not recall what the particular errors in his
evidence, referred to in the letter, were.

29 Mr Prescott was asked by a member of the Court whether, as at September
2007, he considered that his memory of his discussions with Mr Reynolds had
been adversely affected by the passage of time since the occurrence of the events
in 1998. Mr Prescott answered that he didn't think so "because it was something
that stuck in my mind". He explained that he wasn't as certain about the timing
of the conversation but that his recollection was that it was the middle of the year
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or just after the middle of the year. When asked whether the conversation might
have been in March, he answered that he was "pretty certain it was in the middle
of the year".

30 Mr Prescott testified that he was in a "much better state of mind" at the time
of the 2011 hearing than he had been in 2007 and that he was not receiving any
counselling or psychiatric treatment, nor was he taking any medication for any
psychiatric condition, at the time of the 2011 hearing.

31 Mr Prescott denied that he had psychological issues of the kind from which
he suffered in 2007 when he gave his evidence in the 2011 hearing. On a scale
of ten, Mr Prescott placed his anxiety levels in the 2007 Tribunal hearing at
between nine and ten and at five in the 2011 Tribunal hearing. By way of
comparison, Mr Prescott placed his anxiety level when appearing before courts
as a solicitor at about one, and his level of anxiety in giving evidence before this
Court at three or four. Mr Prescott agreed that, when asked during the 2007
hearing whether the stress he was feeling was affecting his answers, he denied
that it was.

32 Mr Prescott agreed that he had read the transcript of his evidence in the
2007 hearing as part of his preparation for the 2011 hearing.

33 Mr Prescott acknowledged to this Court that the effect of his 2007
testimony was that he had known about the secret billing practice from March
1998. Mr Prescott explained to this Court that in 2011 he was determined to
correct the evidence he had given in the 2007 hearing that he knew of the secret
billing practice as early as March 1998.

34 In the course of his cross-examination in this Court, Mr Prescott accepted
that he initially made the mistake of saying that he had first heard of the secret
billing practice during his evidence-in-chief. He accepted that he found giving
his evidence-in-chief in the 2007 hearing less stressful than the cross-
examination but nonetheless claimed that he was "still under huge stress and
enormous difficulty".

35 Mr Prescott was taken in cross-examination to a number of passages in the
transcript of his evidence in the 2007 hearing in which he admitted that he was
aware of the secret billing practice as early as March 1988. At times Mr Prescott
suggested to this Court that those answers were ambiguous about the timing of
the conversation with Mr Reynolds. At other times he accepted that his 2007
evidence-in-chief was to the effect that the conversation with Mr Reynolds was
in March. However, when asked whether he appreciated that his evidence-in-
chief on that aspect was mistaken as, or immediately after, he gave that evidence
he answered:

A	 I can't be specific on that, I can remember it happening but just when is very
difficult.
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36	 MT 2TescoVV was askeF wJeVJeT VJeTe was aPy TeasoP RTeXePViPg Jim HTom
sReakiPg HTaPkNy Vo Jis couPseN aDouV Jis eXiFePce�iP�cJieH. MT 2TescoVV
aPsweTeF "� caP'V TememDeT, sReciHicaNNy, eZceRV VJaV I was iP RsycJoNogicaN
cJaos".

37	 MT 2TescoVV eZRNaiPeF Vo VJis CouTV wJy Je so sVToPgNy wisJeF Vo coTTecV VJe
eTToTs VJaV Je JaF maFe iP VJe 200� JeaTiPg iP VJis way:

A 	 WeNN, VJeTe aTe VJTee TeasoPs HoT VJaV. OPe, I was uPFeT oaVJ aPF VJeTe was aP
aPsweT VJaV was iPcoTTecV. SecoPFNy, I waPVeF Vo make suTe VJaV VJe TecoTF was
coTTecV, VJaV VJe coTTecV eXiFePce was DeHoTe VJe couTVs aPF aNso I, moTaNNy, couNFP'V
NiXe wiVJ VJe iFea VJaV wToPg eXiFePce JaF DeeP RuV iPVo VJe VTaPscTiRV. I HeNV sVToPg
Vo coTTecV iV.

38	 MT 2TescoVV gaXe eXiFePce VJaV wJeP Je sigPeF VJe NeVVeT wJicJ was sePV Vo
VJe 6TiDuPaN oXeT VJe weekePF Je DeNieXeF VJaV VJe VesVimoPy wJicJ Je JaF giXeP
iP VJe RTeXious week was "iPcoTTecV" iP "seXeTaN RNaces". MT 2TescoVV VesViHieF
VJaV VJe eHHecV oH VJe eXiFePce wJicJ was iPcoTTecV was:

A 	 6JaV I JaF kPowP Po accouPVs JaF goPe ouV aPF VJe moPies weTe VTaPsHeTTeF
someVime eaTNy iP ���8 aPF PoV iP ,uNy oT AugusV.

39	 MT 2TescoVV gaXe eXiFePce iP VJis CouTV VJaV iP 20�0 Je JaF TeceiXeF aFXice
"PoV Vo cJaNNePge oT seek Vo coTTecV VJe TecoTF" DuV VJaV Je FecNiPeF Vo acceRV iV
Decause:

A 	 I couNFP'V NiXe wiVJ VJe iFea VJaV VJeTe was someVJiPg oP VJaV eXiFePce wJicJ was
PoV coTTecV. As I say, I HeNV moTaNNy oDNigeF Vo coTTecV VJaV Vo VJe couTV as a
soNiciVoT, VJaV I JaF giXeP eXiFePce oP oaVJ.

40	 IP Jis eXiFePce Vo VJis CouTV, MT 2TescoVV acceRVeF VJaV Je FiF PoV Vake aPy
sVeRs Vo coTTecV VJe secTeV DiNNiPg RTacVice eXeP aHVeT Je Decame awaTe VJaV a
HuTVJeT aRRToRTiaVioP HTom VJe .aVeTaN IPXesVoT cNiePVs' VTusV accouPV JaF DeeP
maFe, wiVJouV a DiNN DeiPg sePV Vo VJe cNiePVs, iP AugusV ��88.

41	 MT 2TescoVV VesViHieF VJaV Je JaF Po cuTTePV TecoNNecVioP oH TeaFiPg VJe NeVVeT
wJicJ MT . 8si6eVJeTaNN sePV aHVeT Je JaF TeceiXeF a VTusV accouPV sVaVemePV iP
AugusV ���8. IP VJaV NeVVeT, MT WeVJeTaNN comRNaiPeF Vo MT 2TescoVV VJaV VJe
moPey Je JaF RaiF iPVo VJe VTusV accouPV JaF DeeP useF coPVTaTy Vo VJe eZRTess
wTiVVeP coPFiVioPs Je JaF aVVacJeF Vo VJaV RaymePV.

42	 6Jis CouTV's TeasoPs iP Prescott (No �) eZRNaiP VJaV VJe VTusV VTaPsHeTs Vo
Ray VJe suDsVaPViaN amouPVs cJaTgeF HoT NegaN woTk FuTiPg ���8 weTe auVJoTiseF
Dy VJe 6owPsePFs' RaTVPeTs, MT 4eyPoNFs aPF MT 6owPsePF, DuV VJaV
MT 2TescoVV ReTsoPaNNy aRRToXeF VJe RaymePV oH smaNN amouPVs HoT Jis VTaXeN
eZRePses Vo iPVeTXiew cNiePVs iP VJe souVJ�easV oH VJe sVaVe." MT 2TescoVV was

it Prescott v Legal Practitioners conduct Board [2012] SASCFC 145.
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askeF iP VJis CouTV wJy Je JaF ReTsoPaNNy aRRToXeF VJe aRRToRTiaVioPs HoT Jis
VTaXeN wiVJouV HiTsV sePFiPg ouV DiNNs. MT 2TescoVV aPsweTeF:

A	 It is very difficult to remember. I think Reynolds said that had been approved and
that was the way to do it. It is hard to remember now any specifics on that.

43	 6Je aRRToRTiaVioPs Vo coXeT VTaXeN eZRePses weTe maFe DeHoTe VJe
aRRToRTiaVioP oH MT WeVJeTaNN's VTusV moPies wJicJ, accoTFiPg Vo MT 2TescoVV's
VesVimoPy iP VJe 20�� JeaTiPg, aPF DeHoTe VJis CouTV, RTeceFeF VJe FiscNosuTe Dy
MT 4eyPoNFs oH VJe secTeV billing RTacVice. MT 2TescoVV's aPsweT is VJeTeHoTe
iPcoPsisVePV wiVJ Jis eXiFePce iP VJe 20�� JeaTiPg.

44	 MT 2TescoVV VesViHieF iP VJis CouTV VJaV Je couNF PoV say wJeVJeT Je RToReTNy
uPFeTsVooF VJe quesVioPs askeF oH Jim iP VJe 200� JeaTiPg. OP aPoVJeT occasioP
wJeP VakeP Vo aP aPsweT Je gaXe iP VJe 200� JeaTiPg coPceTPiPg wJeP Je HiTsV
Decame awaTe oH VJe secTeV DiNNiPg RTacVice, MT 2TescoVV aPsweTeF:

A	 I can't remember the answer. I can't remember the circumstance. All I know is
that, as I said before, I first learned in July or August.

45	 WJeP VakeP Vo yeV aPoVJeT aPsweT iP VJe 200� JeaTiPg iP wJicJ Je JaF
iPFicaVeF VJaV Je Decame awaTe oH VJe RTacVice iP MaTcJ ���8 MT 2TescoVV agaiP
aPsweTeF:

I repeat again; it was not until July or August I knew about it.

46	 WJeP RTesseF MT 2TescoVV aPsweTeF:

I repeat again, it was not until July or August I knew for the first time.

47	 MT 2TescoVV coPHiTmeF VJaV Dy VJose aPsweTs Je meaPV VJaV iV was PoV uPViN
,uNy oT AugusV VJaV Je was awaTe VJaV VJeTe weTe aPy aRRToRTiaVioPs aPF VJaV
aRRToRTiaVioPs weTe maFe wiVJouV HiTsV sePFiPg a DiNN. MT 2TescoVV was askeF
wJy Je FiF PoV sePF ouV VJe DiNNs Je RTeRaTeF HoT Jis woTk aHVeT Je NeaTPV oH VJe
VTaPsHeTs so VJaV VJe .aVeTaN IPXesVoT cNiePVs wouNF kPow Jow mucJ cosVs JaF
DeeP iPcuTTeF aPF VJe FeVaiN oH VJose cosVs. IPiViaNNy MT 2TescoVV suggesVeF VJaV
MT 4eyPoNFs TeHuseF Vo aNNow VJe DiNNs Vo De sePV ouV. *e VJeP TecaPVeF VJaV
VesVimoPy aPF TesRoPFeF VJaV Je couNF PoV TecaNN wJy Je JaF PoV sePV ouV VJe
DiNNs.

48	 MT 2TescoVV VesViHieF VJaV Je aRRTeciaVeF VJaV VJe VTusV accouPV sVaVemePVs,
wJicJ Je sigPeF iP AugusV ���8, sJoweF VJaV VTusV moPey JaF DeeP aRRToRTiaVeF
oP accouPV oH NegaN Hees. MT 2TescoVV couNF PoV TecaNN wJeVJeT, wJeP Je sigPeF
VJe VTusV accouPV sVaVemePVs wJicJ weTe sePV Vo VJe .aVeTaN IPXesVoT cNiePVs HoT VJe
HiTsV Vime iP AugusV ���8, Je kPew VJaV Po DiNNs JaF DeeP sePV. MT 2TescoVV
acceRVeF VJaV, aHVeT Je Decame awaTe oH VJe uPauVJoTiseF VTaPsHeTs iP AugusV
���8, Je couNF JaXe VakeP sVeRs sucJ as TeRoTViPg VJe maVVeT Vo VJe .aw SocieVy
oT commuPicaViPg wiVJ Jis cNiePVs aDouV VJe VTaPsHeTs.
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49	 Mr Prescott testified before this Court that his wife became aware of the
disciplinary proceedings against him on the weekend before his evidence in the
2007 hearing commenced. In an affidavit sworn on 20 January 2011, he had
deposed that it was on the weekend after the 2007 hearing adjourned on Friday
that his family became aware. He deposed in that affidavit that he believed they
had learnt from a cause list. Mr Prescott testified to this Court that he
subsequently realised that he must have been mistaken about how his wife learnt
of the hearing. Mr Prescott described his affidavit as "confusing" and testified
before this Court that he could not recall what he believed when he swore the
affidavit.	 Mr Prescott's evidence on this issue was evasive and quite
unsatisfactory.

Before this Court, Mr Prescott was challenged in cross-examination about
his mental state and the degree of his confusion when he gave evidence in the
2007 hearing. After being pressed about an answer given during the 2007
hearing in which he had indicated that he first became aware of the secret billing
practice in March 1998, the following exchange took place:

A 	 0o, RToDaDNy PoV. I TeiVeTaVe agaiP, I was iP a XeTy RooT mePVaN sVaVe RaTVicuNaTNy Vo
geV Vo VJe ePF oH VJaV RaTVicuNaT eTa aPF wJaV was JaRRePiPg, I wouNF JaXe agTeeF
Vo aPyVJiPg.

Q IV Foes PoV suggesV VJaV you aTe agTeeiPg Vo aPyVJiPg, you TesRoPF iP a way VJaV
says 'UPHoTVuPaVeNy I kPew VJaV'.

A 	 I caP'V VeNN you wJaV JaRRePeF oP VJaV occasioP iP VeTms oH my miPF Decause I was
Voo mePVaNNy coPHuseF. I TemaiP oP VJaV RoiPV.

Q So as I uPFeTsVaPF youT aPsweT VJaV you weTe giXiPg oP a PumDeT oH occasioPs VJis
moTPiPg, you aTe Pow sayiPg VJaV wJeP you Nook aV VJese VyRes oH quesVioPs aPF
aPsweTs you weTe mePVaNNy coPHuseF?

A 	 I was FeHiPiVeNy mePVaNNy coPHuseF VJe wJoNe Vime.

Q WJy FoesP'V iV ReTVaiP Vo some oH VJe oVJeT eXiFePce iP 200�?

A 	 SVTaPge quesVioP.

Q 	 0o, iV is PoV. You aTe iFePViHyiPg VJis issue, VJe HiTsV VTusV aRRToRTiaVioPs aPF wJeP
VJe DiNNs weTe sePV Vo cNiePVs, VJaV VJaV is iP eTToT?

A 	 Yes, I VJiPk I saiF eaTNieT Dack iP MaTcJ VJaV oPce I maFe VJe — I couNFP'V woTk ouV
iP my miPF Decause I was so coPHuseF Jow Vo coTTecV iV.

51	 In the course of the 2007 hearing the following exchange occurred between
Mr Prescott and counsel for the Board:

Q So you aTe coPVePV wiVJ VJe aPsweTs you JaXe giXeP VoFay?

A 	 You woTTy me wJeP you say VJaV.
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52	 $eHoTe VJis CouTV MT 2TescoVV FePieF VJaV Jis commePV was NigJV JeaTVeF
aPF cNaimeF VJaV VJe TesRoPse "is moTe NikeNy Vo sJow I was FisVuTDeF".

53	 We HouPF MT 2TescoVV's VesVimoPy gePeTaNNy uPcoPXiPciPg. 	 *is
eZRNaPaVioP HoT VesViHyiPg iP VJe 200� JeaTiPg VJaV Je was HiTsV iPHoTmeF oH VJe
secTeV DiNNiPg RTacVice iP MaTcJ ���8, aPF HoT HaiNiPg Vo "coTTecV" VJaV VesVimoPy
aPF iPFeeF ReTReVuaViPg iV eXeP VJougJ Je DeNieXeF iV Vo De misVakeP wJiNsV
coPViPuiPg Vo giXe Jis eXiFePce, is iPJeTePVNy imRToDaDNe: Je was aP eZReTiePceF
NegaN RTacViVioPeT wJo was TeRTesePVeF Dy couPseN. MT 2TescoVV's seNecViXe TecaNN
oH VJe eXePVs aPF ciTcumsVaPces coPPecVeF wiVJ VJe ���8 coPFucV oH VJe .aVeTaN
IPXesVoT cNiePVs' HiNe aPF VJe suDsequePV 6TiDuPaN JeaTiPgs was iPcoPsisVePV. *is
FemeaPouT wJeP giXiPg eXiFePce DeHoTe VJis CouTV eZuFeF a sePse oH seNH
assuTaPce aPF coPHiFePce wJicJ was iPcoPgTuous wiVJ Jis cNaim VJaV Je Jas DeeP
oXeTwJeNmeF Dy VJe FisciRNiPaTy RToceeFiPg Je Jas HaceF oXeT VJe NasV FecaFe.

54	 We VuTP Vo VJe eXiFePce oH MT ITeNaPF oP VJe gePuiPePess• oH MT 2TescoVV's
DeNieH iP Jis accouPV oH VJe eXePVs oH ���8.

55	 MT ITeNaPF measuTeF MT 2TescoVV's ReTHoTmaPce oXeT seXeTaN sVaPFaTF
RsycJomeVTic VesVs. 6Je VesVs TeXeaNeF VJaV MT 2TescoVV JaF JigJ NeXeNs oH
symRVom aeVioNogy associaVeF wiVJ FeRTessioP aPF aPZieVy TeNaVeF Vo VJe
FisciRNiPaTy RToceeFiPgs DTougJV agaiPsV Jim. MT ITeNaPF iPVeTRTeVeF VJe VesVs as
iPFicaViPg VJaV MT 2TescoVV was RTesePViPg JimseNH "iP aP oReP aPF PoP�FeHePsiXe
maPPeT wiVJ Po eXiFePce oH aPy moViXaVioPaN FisVoTVioP". IP weigJiPg
MT ITeNaPF's oRiPioP aDouV VJe TesuNVs oH VJose VesVs, iV is imRoTVaPV Vo uPFeTsVaPF
VJaV VJe VesVs Je aFmiPisVeTeF weTe gePeTaN iP PaVuTe aPF weTe PoV aFaRVeF Vo VesV
VJe iPcoPsisVePcies DeVweeP VJe VesVimoPy Je gaXe iP VJe 200� aPF 20�� JeaTiPgs.
IPFeeF, MT ITeNaPF FiF PoV TeaF VJe VTaPscTiRV oH MT 2TescoVV's eXiFePce iP VJose
JeaTiPgs DeHoTe Jis HiTsV iPVeTXiew oH MT 2TescoVV oT eXeP DeHoTe TeacJiPg Jis
oRiPioP.

56	 6o uPFeTsVaPF MT ITeNaPF's oRiPioP, iV is PecessaTy Vo seV ouV aV some NePgVJ
Jis TeRoTV oH �� MaTcJ 20��:

In my opinion Mr Prescott was in [a psychological state of crisis] at this time when going
through the Tribunal process. His crisis state deepened when he had to respond to the
questions of the Tribunal in September 2007. These questions were experienced as
severe stressor which posed a significant threat to his sense of identity as a lawyer,
husband and ethical individual. He experienced both a very high level of emotional
instability and immobility in the lead up to the examination in September 2007 while at
the time of the examination he described the presence of extreme emotional arousal and
symptoms of cognitive distortion as detailed above together with detachment and
relatively automatic behaviour which is typically seen when individuals are experiencing
acute trauma. Diagnostically he was certainly experiencing a high level of depression
and anxiety prior to and following the events of September 2007 such that he met the
criteria for a Major Depressive episode (DSM-IV-TR, 2000) as diagnosed by Professor
McFarlane soon after. I also consider that his state of crisis was such that his reaction and
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experience was akin to that shown by those experiencing an Acute Stress Disorder
(DSM-IV-TR, 2000) when examined in September 2007, with him being confronted with
a stressor which represented a serious psychological threat to his sense of identity.

... His memory for events around the tribunal hearing in 2007 has very much become
distorted; he remembers some things acutely such as saying to Mr Hamilton after giving
evidence that he had made an error, but other things such as events around that time he
cannot recall; again I find this consistent with the disrupted memories seen in individuals
who have experienced an acute trauma reaction and experience. He recovered his
composure after some 3 to 6 months following the events of September 2007 and after 12
months was able to find a position and return to work although avoiding high pressure
and high responsibility roles.

In giving evidence in October 2011 to the Tribunal, he felt a high level of stress and
anxiety, but my review of him indicated that he was able to maintain his mental
composure with no evidence of the kind of cognitive distortion that appeared to have
been present back in 2007.

On review he now demonstrates a high degree of passion for wanting to correct the record
and the evidential error he believes he made in testimony to the 2007 Tribunal. I view his
passion as consistent with what is seen in individuals following on from earlier traumatic
experiences where there is often a strong desire to try to restore one's sense of control
over what happened to them, and in his case restore his reputation and sense of self as an
honest man.

Given my analysis that he was traumatised by his experience in 2007 and that this led to a
post trauma syndrome which continues to be evident through to the present, I believe that
the effects of this syndrome would have been present in 2011. Thus while I do think he
was competent to give evidence in 2011 in terms of not being overwhelmed by anxiety, I
also believe that he was also driven to try to "con �ect the record" as he saw it at that time
and that he would have believed that the evidence he gave at that point in time was his
honest belief.

�� Mr Ireland's final conclusions can be summarised as follows:

(a) Mr Prescott was not currently suffering a post-traumatic stress disorder but
rather an adjustment disorder with mixed anxiety and depressed mood
(DSM-PV-TR, 2000);

(b) Mr Prescott was anxious and distressed at the time he gave evidence in
October 2011 but he was not experiencing the acute cognitive and emotional
disability and turmoil that he was experiencing when he gave evidence at the
time of the 2007 review;

(c) Mr Prescott's earlier traumatic experience could reasonably be expected to
have contributed to memory distortion and gaps that may have affected the
accuracy of his recall of information at least from 2007 when he
subsequently gave evidence in 2011;

(d) Mr Prescott was driven to try to correct the record in 2011 as he saw it and in
doing so restore his sense of himself as a decent and honest man;
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(e) Mr Prescott was in an intense state of crisis and shock and was functioning
in a manner consistent with what is seen when someone is suffering from an
Acute Stress Disorder. In such a state I believe his capacity to give reliable
testimony would have been very much compromised. I think it is entirely
likely that in such a state he could well have agreed without thinking to
many of the accusations put to him no matter what the underlying truth may
or may not have been;

(f) Mr Prescott displays the kind of distorted and patchy memory of events and
sequences at this time that is consistent with what I have seen in trauma
survivors looking back on their trauma experiences, while he remains
sensitive to thoughts and reminders of the events he endured;

(g) Mr Prescott currently displays evidence of a very strong desire to "correct
the record" which is consistent with someone who is trying to take back
control following the trauma he endured in 2007. Mr Ireland drew an
analogy with the adult who was a victim of childhood sexual abuse who now
wants to have his or her story told and to be believed and by doing so restore
some sense of control to self over what he or she endured;

(h) Mr Ireland was not able to say that the evidence which Mr Prescott gave in
2011 is an accurate recall of what actually happened, but it was his opinion
that Mr Ireland passionately and honestly believed the evidence he gave in
2011 was accurate and honest testimony driven by the psychological damage
done to his sense of self in 2007 and his very strong desire to "correct the
record". It may represent what he would like to believe is truth as opposed
to what actually happened but he now firmly believes it to be the truth.

58 It is to be noted that Mr Ireland accepted that Mr Prescott did not suffer
from a post traumatic stress disorder. Instead he described the symptoms of the
"crisis state" which he diagnosed as being akin to those of post traumatic stress
disorder. Mr Ireland accepted that his diagnosis of a "crisis state" had not been
accorded formal recognition as a psychiatric classification. Mr Ireland testified
that "crisis states" are relatively brief, lasting something in the range of six to
eight weeks but that they can recur.

59 Mr Ireland was asked how he had found it possible to conclude that
Mr Prescott genuinely believed his account of events given in the 2011 hearing
without analysing the actual inconsistencies in his testimony. Mr Ireland
responded that his responsibility was not to test what Mr Prescott actually said,
or did not say, in giving evidence but to address his psychological state.
Mr Ireland accepted that his approach necessarily limited the opinion he could
give to one as to whether Mr Prescott's condition was one which was capable at a
theoretical level of causing him to believe passionately and honestly in the truth
of the evidence he gave in 2011 even if it was, objectively, mistaken.

Mr Ireland gave evidence that people might drift in and out of crisis states
over a long period of time. He testified that Mr Prescott would have come to
believe in the truth of his 2011 evidence sometime between 2007 and 2011. Of
course, on Mr Prescott's evidence, he had come to believe that even as he was
still giving his testimony in 2007, but presumably that recollection might also be
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a genuine but wrong reconstruction of his state of mind, if Mr Ireland's thesis
were to be accepted.

61	 Mr Ireland accepted that Mr Prescott was not suffering from a psychiatric
disorder when he gave his evidence in the 2011 hearing.

62 	 It is trite but necessary to observe that the entrenched long term delusion
claimed by Mr Prescott is fundamentally inconsistent with the "crisis state"
condition postulated by Mr Ireland. It is impossible to explain the long term
condition on which Mr Prescott's case rests by reference to a series of
recurrences because, on that theory, there must have been lucid periods when
Mr Prescott recovered a sound recollection of events. Not surprisingly, no
evidence of a condition so farcical was given.

63	 As we earlier observed, the Board disputed the opinions of Mr Ireland and
relied on the evidence of the psychiatrist Dr Raeside. Dr Raeside testified that
there was no diagnosable psychiatric disorder known as a "crisis state".
Dr Raeside gave evidence that psychiatrists use the expression as a descriptive
term to refer to a heightened state of emotion resulting in admissions to hospital
following self harm responses to personal crises. Dr Raeside testified that the
effect of trauma on memory differs between individuals: some victims of
extreme trauma may not have a recollection of the traumatic events at all whilst
others may have a very specific and clear recollection. In Dr Raeside's
experience, an obsession to correct the record is often found in persons suffering
personality disorders such as narcissistic personality disorders or paranoid
personality disorders of the sort sometimes found in vexatious litigants. In
Dr Raeside's opinion, such obsessions were "not psychiatric illnesses as such",
but "can be so maladaptive to warrant a diagnosis of personality disorder".
Dr Raeside found no evidence of any such disorder in Mr Prescott,

64 	 It is necessary to set out at length the analysis of Mr Ireland's opinions
essayed by Dr Raeside in his report of 21 March 2013:

Finally, with respect to Mr Ireland's report, 1 have concerns about his opinion on the
ultimate issue, namely Mr Prescott's truthfulness or otherwise before the tribunal in 2011.
This is clearly the "ultimate issue" decided by the Tribunal on the basis of considerable
evidence provided to them. Further, regardless of the accuracy of their finding, this does
not appear to have been based on psychological grounds, but rather on the material
presented to them.

Mr Ireland notes Mr Prescott's "very strong desire to 'correct the record' and again I find
this consistent with someone who is trying to take back control" following the stress of
2007. He adds "1 cannot say that the evidence he gave in 2011 is an accurate recall of
what actually happened, but it is my opinion that he passionately and honestly believed
the evidence he gave in 2011 was accurate and honest testimony and that as explained
above it was driven by the psychological damage done to his sense of self in 2007 by his
then traumatic experience which led to his very strong desire to 'correct the record'. It
may represent what he would like to believe as opposed to what actually happened but he
now firmly believes it to be the truth".
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Mr Ireland does not explain further as to how he formed the opinion that Mr Prescott
"honestly believed the evidence" that was given. Clearly Mr Prescott expressed that view
to Mr Ireland and to myself, but I do not believe that it is the role of a psychiatrist or
psychologist by virtue of their expertise, to come to a conclusion as to someone's honesty
and truthfulness.

I also note that Mr Ireland has not read the transcripts of Mr Prescott's evidence before
the Tribunal in 2007.

3.2 the findings by the Tribunal and the Full Court that Mr Prescott 's evidence was
factually wrong and deliberately so (particularly the discussion at paragraph 183
of the Reasons of the Full Court); and other matter yOu consider relevant and
material — is there a basis upon which Mr Prescott's evidence could be found to
have been given with a genuine belief in its truthfulness if so, how strongly do you
hold that opinion and why? if you do not hold that opinion please state the basis

• upon which you have formed that view.

I do not believe that the question as to Mr Prescott's truthfulness or otherwise
before the Tribunal in October 2011 is one that a psychiatrist or psychologist is
disqualified to answer, particularly in the absence of any mental illness.

However, the issue as to whether he had a genuine belief may be a topic for expert
opinion. In my view, such opinion should be limited to any specific psychiatric
disorder or marked psychological disturbance that would otherwise affect a
person's ability to interpret, make sense of, and communicate accurately their
perceptions and judgment. In other words, if a person was suffering from a
delusional belief (a fixed, false belief that is unshakable to counter argument) then
that would be of particular relevance that the person may be expressing something
that is clearly untrue, yet they believe. There is no evidence that Mr Prescott was
suffering any delusional beliefs or other psychotic symptoms.

It is obviously possible that a person may believe that they are correct when the
facts do not support their belief. In other words they may be in error. This would
be a normal human experience and again is not necessarily a question for
psychiatric or psychological opinion.

A person may hold a genuine belief as a result of reconstructed information on
which they form that belief. In other words, the original facts may become
obscured by other "facts" or assertions, and a person may eventually become
confused as to the basis on which they are forming their belief. This would be
similar to the above example of being in error, yet believing one is correct. Again
this would be a normal human experience.

In Mr Prescott's case the other significant factor is clearly the complexity and
duration of the legal proceedings against him, with large amounts of detailed
evidence. This would only compound the above difficulties that one might have in
recalling accurately infoiniation on which to form a belief. This would further be
complicated by the intervening depressive illness, particularly around the time he
gave evidence earlier in 2007. In that regard, Mr Prescott may have held genuine
beliefs in 2007 about some matters which, as he himself said, he later discovered to
be incorrect.
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However, I understand that in this case the finding of unprofessional conduct
relates to evidence he gave in 2011 (not 2007). At that time, I do not believe that
he was suffering any significant psychiatric or psychological disturbance that
would otherwise have impaired his ability to know the truthfulness or otherwise of
his comments. Whether he actually held a genuine belief is for others to determine,
which appears to have been the case before the Tribunal.

65 We RTeHeT VJe oRiPioPs oH &T 4aesiFe Vo VJose oH MT ITeNaPF. IP RaTVicuNaT
we Fo PoV acceRV VJaV VJe "cTisis sVaVe" FescTiDeF Dy MT ITeNaPF is a RsycJiaVTic oT
oVJeT mePVaN FisoTFeT. IV aRReaTs Vo FescTiDe Po moTe VJaP VJe, PoV uPcommoP,
JumaP cJaTacVeTisVic oH waPViPg Vo DeNieXe accouPVs oH eXePVs wJicJ aDsoNXe
ReTsoPaN TesRoPsiDiNiVy oT guiNV. OP some occasioPs some ReoRNe may come Vo
gePuiPeNy DeNieXe iP sucJ iPPocePV sVaVes oH aHHaiTs wJiNsV oVJeTs may kPowiPgNy
giXe HaNse accouPVs iP oTFeT Vo coPceaN VJeiT wToPgFoiPg. MT ITeNaPF's oRiPioP
VJaV a "cTisis sVaVe" may NeaF Vo VJe HoTmeT "gePuiPe" DuV misVakeP DeNieH caP De
acceRVeF, DuV iV may aNso gePeTaVe VJe NaVVeT TesRoPse. IP accoTFaPce wiVJ &T
4aesiFe's eXiFePce, we HiPF VJaV MT 2TescoVV was PoV suHHeTiPg RsycJiaVTic,
RsycJoNogicaN oT oVJeT mePVaN FisoTFeTs wJicJ causeF Jim Vo JoPesVNy DeNieXe iP
VJe VTuVJ oH VJe VesVimoPy Je gaXe iP VJe 20�� JeaTiPg aPF DeHoTe VJis CouTV.

66 We acceRV VJaV MT 2TescoVV Jas aV Vimes suHHeTeF a sePse oH cTisis aPF some
associaVeF aPZieVy aPF FeRTessioP Decause oH VJe FisciRNiPaTy RToceeFiPgs Je Jas
HaceF. *oweXeT, JaXiPg TeLecVeF VJe eZisVePce oH VJe FisoTFeT RosVuNaVeF Dy
MT ITeNaPF, aPF JaXiPg TegaTF Vo VJe imRToDaDiNiVy aPF iPcoPsisVePcies iP
MT 2TescoVV's eXiFePce, we JaXe Po JesiVaVioP iP HiPFiPg VJaV iP VJe 20�� JeaTiPg
MT 2TescoVV kPowiPgNy TecaPVeF HTom VJe accouPV oH eXePVs Je gaXe iP VJe 200�
JeaTiPg iP aP aVVemRV Vo escaRe VJe coPsequePces oH Jis RToHessioPaN miscoPFucV
iP VJe maPagemePV oH VJe .aVeTaN IPXesVoT cNiePVs' HiNe iP ���8. We so HiPF
DeyoPF TeasoPaDNe FouDV.

The second charge

67 &uTiPg VJe 200��2006 HiPaPciaN yeaT, MT 2TescoVV RTacViseF as a soNe
RTacViVioPeT, JaXiPg commePceF soNe RTacVice iP miF 2000. *e Decame a RaTVPeT
oH GToRe *amiNVoP .awyeTs. *is HiNes weTe gePeTaNNy VTaPsHeTTeF Vo GToRe
*amiNVoP .awyeTs aPF Je wouPF FowP Jis soNe RTacVice. As aV �0 ,uPe 2006,
$24,���.�� was sViNN JeNF iP MT 2TescoVV's VTusV accouPV.

68 OP �� AugusV 2006, MT 2TescoVV's auFiVoT, MT WiNNiPgVoP, aVVePFeF aV
MT 2TescoVV's oHHice Vo commePce woTk oP VJe auFiV HoT 200��2006, DuV Je was
uPaDNe Vo comRNeVe iV Decause MT 2TescoVV FiF PoV JaXe VJe cJeque Dook HoT VJe
VTusV accouPV.

69 OP 2� AugusV 2006, MT 2TescoVV wToVe Vo MT WiNNiPgVoP sayiPg VJaV Je
couNF PoV NocaVe VJe cJeque Dook aPF JaF PoV comRNeVeF VJe VTusV accouPV
DaNaPces. *e ePcNoseF a RaTViaNNy comRNeVeF TeguNaVioP 2� RTacViVioPeT's
sVaVemePV wJicJ coPVaiPeF Po HiPaPciaN FeVaiNs aPF was PoV sigPeF, ceTViHieF oT
FaVeF Dy Jim.
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�0 	 On 29 August 2006, Mr Willington wrote to Mr Prescott in reply
identifying immediate actions required. Mr Prescott did not take any further
action until after the deadlines for submission of his practitioner's statement on
31 August or of the audit report by 31 October 2006.

�� 	 On 1 November 2006, Mr Prescott's practising certificate was
automatically suspended by operation of section 33(2) of the Act. Mr Prescott
continued to work as a legal practitioner at Grope Hamilton Lawyers throughout
November in the usual way.

�2 	 On 29 November 2006, Denise Watkins, Director of Professional
Standards, telephoned Mr Willington. He informed her that the audit report had
not been completed because he was awaiting instruction from Mr Prescott.

�� 	 On 30 November 2006, Ms Watkins telephoned Mr Prescott. She asked
him why he had not completed his audit. He responded that there were a few bits
and pieces that he still had to find and he had been too busy. Ms Watkins
informed him that he had been suspended under section 33(2) of the Act since
31 October for failing to lodge an audit report. Ms Watkins informed him that
his auditor had contacted Mr Prescott several times to finalise the audit but he
had not received any response. Mr Prescott responded that he was very busy.

�4 	 On 30 November and 1 December 2006, Ms Watkins wrote to Mr Prescott
confirming that his practising certificate was suspended and that he was not
entitled to practise or charge for any legal work undertaken whilst under
suspension.

�� 	 On 1 December 2006, Mr Prescott signed a completed practitioner's
certificate and Mr Willington signed an audit report. The audit report was lodged
with the Law Society.

�6 	 On 4 December 2006, Mr Prescott sent by facsimile to client E in the
Northern Territory a bill dated 30 November 2006 for work undertaken in
November 2006 totalling $10,193 and client M in the Northern Territory a bill
dated 30 November 2006 for work undertaken in November 2006 totalling
$11,394. ' 2

�� 	 Between 10 January and 12 April 2007, Mr Prescott caused bills to be
rendered by Grope Hamilton Lawyers to seven South Australian clients. Each
bill included a charge for work undertaken by Mr Prescott in November 2006 in
amounts ranging from $50 to $305.

Conduct up to 30 November 2006

�8 	 Mr Prescott gave evidence before the Disciplinary Tribunal that he did not
become aware that his practising certificate had been automatically suspended

�2 All dollar figures are exclusive of GST and disbursements.
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uPViN Ms WaVkiPs VeNeRJoPeF Jim oP �0 0oXemDeT 2006. MT 2TescoVV gaXe
eXiFePce VJaV Jis uPFeTsVaPFiPg aHVeT VJe VeNeRJoPe caNN was VJaV aPy woTk wJicJ
Je JaF uPFeTVakeP iP 0oXemDeT 2006 was PoV Vo De DiNNeF Decause Jis RTacVisiPg
ceTViHicaVe JaF DeeP susRePFeF.

79	 IP Jis eXiFePce, aPF iP Jis eaTNieT TesRoPses Vo VJe $oaTF, MT 2TescoVV
suggesVeF VJaV Je PeXeT TeceiXeF MT WiNNiPgVoP's NeVVeT FaVeF 2� AugusV 2006
aPF VJaV uPViN �0 0oXemDeT 2006 Je DeNieXeF VJaV MT WiNNiPgVoP JaF goPe aJeaF
aPF NoFgeF VJe auFiV TeRoTV wiVJouV aPy HuTVJeT commuPicaVioPs DeVweeP VJem.

80	 (oTm 4 coPVaiPeF iP ScJeFuNe � oH VJe Legal Practitioners Regulations
1994 
SA) TequiTeF VJe auFiVoT Vo aPPeZ Vo Jis oT JeT sVaVuVoTy FecNaTaVioP VJe
TeguNaVioP 2� RTacViVioPeT's ceTViHicaVe as weNN as VJe auFiV TeRoTV. MT 2TescoVV
JaF PoV FeNiXeTeF a RTacViVioPeT's sVaVemePV coPVaiPiPg VJe HiPaPciaN iPHoTmaVioP
TequiTeF Dy VJe 4eguNaVioPs aPF sJowP oP VJe HoTm. *e JaF PoV comRNeVeF oP
VJe FTaHV sVaVemePV sePV Dy Jim Vo MT WiNNiPgVoP oP 2� AugusV 2006 VJe amouPV
sVaPFiPg Vo VJe cTeFiV oH VJe .egaN 2TacViVioPeTs ComDiPeF 6TusV AccouPV, VJe
Pames oH cNiePVs oP DeJaNH oH wJom Je was JoNFiPg VTusV moPey aPF VJe amouPV
HoT eacJ, RaTVicuNaTs oH VTusV NeFgeT accouPVs wiVJ a FoTmaPV DaNaPce wiVJ
eZRNaPaVioP wJy VJey weTe FoTmaPV oT VJe DaNaPces JeNF iP A&I accouPVs. *e
JaF PoV ceTViHieF, sigPeF oT FaVeF VJe FTaHV sVaVemePV. MT WiNNiPgVoP couNF PoV
JaXe comRNeVeF aP auFiV TeRoTV wiVJouV TeceiXiPg a comRNeVeF RTacViVioPeT's
sVaVemePV. IP aFFiVioP, MT WiNNiPgVoP FiF PoV JaXe VJe cJeque Dook wJicJ Je
PeeFeF Vo comRNeVe VJe auFiV aPF MT 2TescoVV JaF PoV oDVaiPeF VJe RTesePVeF
cJeques HTom Jis DaPk iP suDsViVuVioP HoT VJe cJeque Dook.

81	 MT WiNNiPgVoP's sVaVemePV was VePFeTeF iP eXiFePce DeHoTe VJe 6TiDuPaN
aPF MT WiNNiPgVoP was cToss�eZamiPeF Dy couPseN HoT MT 2TescoVV.
MT WiNNiPgVoP sVaVeF VJaV Je VeNeRJoPeF MT 2TescoVV's oHHice aHVeT Jis NeVVeT oH
2� AugusV 2006 HoNNowiPg uR VJe missiPg cJeque Dook. 6Jis was coTToDoTaVeF
Dy VJe PoVe maFe Dy Ms WaVkiPs oP 2� 0oXemDeT 2006 wJeP sJe VeNeRJoPeF
MT WiNNiPgVoP. 6Jis was aNso coTToDoTaVeF Dy Ms WaVkiPs' eXiFePce VJaV MT
2TescoVV's eZRNaPaVioP Vo JeT oP �0 0oXemDeT 2006 HoT PoV JaXiPg Jis VTusV
accouPV auFiV TeRoTV NoFgeF was VJaV Je JaF DeeP XeTy Dusy as oRRoseF Vo VeNNiPg
JeT VJaV Je DeNieXeF VJaV MT WiNNiPgVoP JaF NoFgeF iV.

82	 6Je 6TiDuPaN HouPF VJaV MT 2TescoVV was TesRoPsiDNe HoT HaiNiPg Vo RToXiFe
VJe RTacViVioPeT's sVaVemePV Dy �� AugusV 2006 aPF HaiNiPg Vo ePsuTe VJaV VJe auFiV
TeRoTV was RToXiFeF Dy �� OcVoDeT 2006. 6Je 6TiDuPaN sReciHicaNNy TeLecVeF VJe
cTiVicisms maFe Dy MT 2TescoVV oH MT WiNNiPgVoP aPF Ms WaVkiPs as DeiPg
TesRoPsiDNe HoT Jis owP FeHauNVs.

Conduct after 30 November 2006

83	 MT 2TescoVV gaXe eXiFePce VJaV Je DiNNeF cNiePVs E aPF M oP 4 &ecemDeT
2006 Decause Je DeNieXeF VJaV Je was ePViVNeF Vo RTacVise iP VJe 0oTVJeTP
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Territory on a basis of one matter at a time. His evidence-in-chief was as
follows:

I JaF JaF a maVVeT iP VJe NaVe �0's iP VJe 0oTVJeTP 6eTTiVoTy aPF I JaF VJe oRRosiVioP
RTacViVioPeT TeHuse Vo VaNk Vo me Decause I JaF Po TigJV Vo RTacVice iP VJe 0oTVJeTP
6eTTiVoTy aPF my TecoNNecVioP is VJaV I gaiPeF a TigJV oH RTacVice HoT oPe maVVeT aV a Vime iP
VJe 0oTVJeTP 6eTTiVoTy aPF my DeNieH was VJaV JaF coPViPueF VJTougJ Vo aPF RasV VJis Vime.

84	 Mr Prescott acknowledged that, after the Board commenced its
investigation into his conduct the subject of the charge, he made enquiries of the
Northern Territory Law Society and they had no record of any application by or
certificate granted to him. He acknowledged that in reality he did not have any
right to practise in the Northern Territory.

85	 A letter from the Law Society of the Northern Territory was tendered which
recorded that since 1997 interstate legal practitioners entitled to practise in their
own home state have been entitled to practise in the Northern Territory: � Under
section 134L of the Legal Practitioners Act (NT), as in force in the late 1990's,
an interstate legal practitioner was still required to maintain professional
indemnity insurance through the Law Society of the Northern Territory, unless
exempted. There was no reason for Mr Prescott to have obtained a right to
practise in the Northern Territory on the basis on which he described, namely
that the Northern Territory would grant a perpetual right to practise without
ongoing lodgement of information or payment of fees on the basis that the
practitioner only undertakes one matter at a time.

86	 In relation to two of the seven South Australian clients who were charged
for work undertaken by Mr Prescott in November 2006, Mr Prescott produced
earlier draft work in progress printouts and bills on which he had crossed through
the entries for November 2006 and gave evidence-in-chief that he did this to
ensure the clients were not charged. However, he was unable to explain why the
bills which were finalised and issued to the clients included work undertaken in
November 2006. Mr Prescott did not give an explanation in evidence-in-chief
why the other five bills included charges for work undertaken in November 2006.

87	 Mr Prescott's overall explanation for clients being billed for work
undertaken by him in November 2006 was oversight. Mr Prescott admitted that
he did not inform the accounts staff at Grope Hamilton Lawyers of his
suspension or its consequences and did not tell Mr Hamilton until January 2007.
He took no effective steps to prevent clients being billed for work undertaken by
him in November 2006. He did not disclose to clients that he had been
suspended and did not consider that it was a matter for him to refund the fees
wrongly charged or to invite Grope Hamilton Lawyers to do so.

88	 Before the Tribunal, Mr Prescott denied the allegation in count 3 that he
had charged clients for work undertaken in November 2006 on the ground that

13 Legal Practitioners Aci s (NT) 134G.
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Grope Hamilton Lawyers, and not he, had charged the clients. Given that
Mr Prescott was a partner of the firm (albeit not a full profit sharing partner) and
admitted that he authorised each of the bills, that defence was not tenable and
was rightly rejected by the Tribunal. The Tribunal described Mr Prescott's
explanation why some bills included charges for work done during his
suspension as "confusing and unsatisfactory". The Tribunal found that
Mr Prescott "ignored the effects of his suspension upon his ability to practise and
charge clients". It found that he "continued to perform such duties as if the
suspension did not exist." The Tribunal found that Mr Prescott had no regard of
the consequences which arose as a result of his suspension.

89 The gravamen of Mr Prescott's conduct the subject of count 1 is that he
took no steps after 27 August 2006 to complete, certify or sign the practitioner's
statement which was due on 31 August 2006 and, given that the practitioner's
statement was an essential prerequisite for the auditor to complete his audit
report, he took no further steps thereafter until 30 November 2006 to ensure that
the audit report was lodged in compliance with his obligations. Mr Prescott
attempted to attribute responsibility for these failings to Mr Willington and
Ms Watkins and only begrudgingly accepted his own responsibility. The
underlying contraventions of the Act and the Regulations are not in themselves at
the higher end of the range of seriousness of professional misconduct. However,
Mr Prescott's avoidance of responsibility and willingness to give evidence in an
attempt to exculpate himself or minimise his breaches cause concern whether he
is a fit and proper person to remain a legal practitioner.

90 The gravamen of Mr Prescott's conduct, the subject of counts 2 and 3 is that
Mr Prescott authorised the rendering of bills to nine clients for work undertaken
by him in November 2006 when he was not entitled to practise and for which the
firm was not entitled to charge. Mr Prescott's explanations for his conduct were
unsatisfactory. The fact that charges were made for work undertaken when he
was not entitled to practise as a legal practitioner is a serious matter, although not
at the higher end of the range of seriousness of professional misconduct. Again,
it is Mr Prescott's avoidance of responsibility for his actions, failure to disclose
what had happened to clients or until belatedly to Mr Hamilton, failure to take
any action to initiate an offer by the firm to refund amounts wrongly charged to
the clients and his willingness to give evidence in an attempt to exculpate himself
or minimise his breaches which cause concern whether he is a fit and proper
person to remain a legal practitioner.

Conclusion

91 The unprofessional conduct which has been proved against Mr Prescott
demonstrates a reckless approach to the standards of legal work and ethical
behaviour expected of a legal practitioner. That conduct in itself would require
the imposition of severe sanctions in order to protect the public. Mr Prescott's
tardy and imperfect attendance to the requests of professional bodies, and
ultimately his dishonesty when called on to account for his behaviour before the
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Legal Practitioners Disciplinary Tribunal, call for the strongest of disciplinary
measures to adequately protect the public. There is no alternative to an order
striking Mr Prescott's name from the Roll of Practitioners.

92	 We so order.
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