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COMMISSIONER’S REPORT
In accordance with section 90A, I present to the Attorney-General and the Chief Justice
the inaugural annual report of the Legal Profession Conduct Commissioner for the year
ended 30 June 2015.

Overview of legislative change
The Legal Practitioners (Miscellaneous) Amendment Act 2013 came into operation on 1
July 2014. The Amendment Act made major changes to the Legal Practitioners Act 1981,
and as a result the disciplinary system for lawyers in South Australia changed
dramatically. The Legal Practitioners Conduct Board ceased to exist on 30 June 2014,
and the role of Commissioner formally commenced on 1 July 2014.
My functions are similar to those of the Board – to handle complaints against
practitioners (both conduct complaints and overcharging complaints), to investigate
suspected misconduct by practitioners, and to determine whether in any particular case
there is misconduct and / or overcharging on the part of the practitioner. If I find that
there is misconduct on the part of a practitioner, then I can discipline the practitioner
myself by exercising an expanded range of disciplinary powers (by comparison to those
of the Board). However, where a practitioner’s misconduct is particularly serious (for
example, conduct that in my view warrants the practitioner’s name being struck off the
Roll) I won’t discipline the lawyer myself but I will instead commence disciplinary
proceedings in either the Tribunal or the Supreme Court.
The other most significant change made by the Amendment Act in terms of the
disciplinary system was to the definitions of what might amount to misconduct – in
particular, to include a “fit and proper person” test that relates to a practitioner’s conduct
outside of practice, as well as conduct in connection with the practice of the law. So far I
have only had to consider a couple of matters where the conduct complained of
occurred outside of the practitioner’s practice – by way of example, one such matter
involved a practitioner who was charged following an altercation with police in a social
setting.

Transition from Board to Commissioner
The transition from the Board to the Commissioner’s office on 1 July 2014 brought with it
a number of challenges. The Board was a Government instrumentality whereas my office
is an agency of the Crown, which meant that I had to deal with a range of new legislative
requirements. We needed a new website – it had to be written from scratch to take
account of the new legislation, and amongst other things it had to make provision for the
newly required Register of Disciplinary Action. We needed to explain to everyone
involved in a complaint / disciplinary proceedings that hadn’t been finalised as at 1 July
2014 exactly how such a matter would transition from the Board to my office. We had to
change our insurance arrangements, bank accounts, stationery, office signage – the list
goes on.
I had a 5 months transition period in the lead up to 1 July 2014. That seemed like a long
time, at least to start with. There was a surprising number of things that had to be
attended to. I can’t thank, or praise, highly enough the project team from the AttorneyGeneral’s Department that was assigned to help me through all of these transitional
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issues – I greatly appreciated their commitment, skills and hard work in order to enable
my office to open on time and with a smooth transition period behind us.

New Disciplinary System
I have set out in some detail later in this report some relevant statistics in relation to the
number of complaints received by my office during the reporting period, the nature of
those complaints, and the outcome in relation to them.
One of the aims of the Amendment Act was to make the disciplinary process a more
efficient one, both for the person (often the practitioner’s client) who complains about the
conduct of a practitioner, and also for the practitioner about whom the complaint is
made. We have achieved that efficiency in some respects, and are working towards
achieving that objective in other respects.
Efficiencies were to be achieved in 2 main ways. First, by expanding the range of
disciplinary powers I could exercise if I found that a practitioner had engaged in
misconduct (by comparison to the powers the Board had), it was clearly expected that I
would be able to deal with more complaints myself without having to commence
disciplinary proceedings in either the Tribunal or the Supreme Court. Second, by having
the Commissioner engaged full time in making decisions as to conduct, in contrast to the
Board mostly only meeting on a monthly basis, it was expected that having a full time
decision maker would enable decisions to be made more quickly.
The reduced number of charges that I have laid in the Tribunal (4), when compared with
the number laid by the Board in its final year (11), show that the first of these objectives
is being achieved.
However, we have more open files as at 30 June 2015 (458) than there were at 30 June
2014 (345). This is at least partly because of the greater number of complaints made
during the reporting period (505) than in the preceding one (445). But I think it is partly
reflective too of the fact that our new systems to deal with the new legislation /
processes etc took a while to bed down. I expect to have a better outcome in that
regard at the end of my second year.
In terms of making the complaint process itself more efficient, my office currently
operates primarily within Office systems, supplemented by a rudimentary database and
document management system. During the reporting period, we went through the
process of identifying the information system requirements of my office, in terms of what
is normal for a modern complaints handling organisation. A number of new systems
were recommended, and we are now in the process of acquiring and implementing them.
I expect that we will have completed that process by the end of this current financial
year. In light of the 13% increase in complaint numbers during the reporting period, and
the likelihood of that type of increase continuing, the implementation of new systems is
the main way in which my office will be able to deal with the increasing workloads
without having either to increase significantly our staffing levels or to see an increase in
the duration of the complaint / investigation process.
I should also note that the increase in complaint numbers during the reporting period
would have been much greater if not for the introduction of our “assisted enquiry”
process. A relatively conservative estimate is that that new process prevented about 80
formal complaints being made. I have described that new process in more detail in the
Conciliation and Enquiries section of this report.
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Staff
I was very fortunate that all of the Board’s staff (other than the Board’s Director)
transitioned to my new office on 1 July 2014. And I am even more fortunate that virtually
all of them are still with me – they all do an outstanding job in what are, on occasions,
very difficult circumstances.
It is fair to say that it has been a challenging year for my staff. In particular, we all
needed to familiarise ourselves with the new disciplinary system being introduced by the
Amendment Act and work out how it would impact on the office’s processes and
standard documents, what additional investigatory powers we had been given etc. So
that we would be ready to “hit the ground running”, we held weekly internal discussion
sessions in the lead up to 1 July 2014, and reviewed and revised all of our standard
documents.
As well as having to cope with new legislation, new systems and a new employer, we
have also moved premises (about which I will say more shortly). And all of that has been
in the context of an ever increasing workload, but without any additions to our staff
numbers. Without exception, they have all pitched in to make sure that we did what we
had to do. They have all done so in good humour, and I have never once had to question
their commitment to the important role that my office plays in the legal profession in this
State. I am grateful to them all. I am particularly grateful to the support I have had from
my Principal Legal Officer, Liz Manos, whose experience and knowledge of the
disciplinary process has been absolutely invaluable to me during my early days in this
office.

Financial arrangements
My office is funded from the Fidelity Fund (previously known as the Guarantee Fund),
which is established and maintained under the Act.
At the end of this report are my office’s financial statements for the reporting period,
which have been prepared and audited by Sothertons Chartered Accountants.
This year’s financial statements are more complicated than I expect will normally be the
case, for two main reasons. First, various assets and liabilities of the Board transferred
to me on 1 July 2014 under the transitional provisions in the Amendment Act. Second, I
received additional funding part way through the year to cover the cost of relocating to
new premises, and those funds were not wholly expended on the relocation process in
the last financial year. Both of these arrangements are reflected in the financial
statements, but they make it difficult to view the financial statements just from the point
of view of my office’s normal operating expenditure as against budget.
Disregarding both of those complicating factors, the end result of my first year’s
operation is as follows (ignoring GST):
•
•
•
•

my funding was based on an approved expenditure budget of $4,038,091;
I received funding of $3,788,091 from the Fidelity Fund, and I earned $69,914 in
interest on those funds;
it was intended that the balance of my funding would come from the net assets I
received from the Board;
my actual expenditure was $3,916,417* – which represents an underspend as
against budget of $121,674.
3

* This figure does not come directly from the financial statements. Rather, it takes the
actual expenditure figure from those statements and:
• adds back capital items (ie computer equipment);
• deducts non-cash components (ie depreciation, asset write offs);
• deducts the Board’s liabilities that I received accounts for, and paid, after 30 June
2014 (which amounted to $45,146).
As will almost always be the case, the vast majority of my expenditure takes the form of
salaries for my staff, rent for our office premises, and counsel fees.
Now that the financial statements are complete, I need to reconcile with the AttorneyGeneral’s Department the financial impact of the transfer of the Board’s assets and
liabilities to me on 1 July 2014. Once agreed, there will then need to be a final
reconciliation of funding for 2014/15 with the Fidelity Fund.

New premises
The Board had been located in offices on Franklin Street for many years. Shortly after
starting in my role, I formed the view that these offices were no longer suitable. The
lease was in any event approaching the end of its term, and it was appropriate to look for
new accommodation.
As from the end of May 2015, we moved into new premises at 30 Currie Street. The
premises are a significant improvement on those we moved from – in particular, our
relatively small workforce is now all located on one floor (instead of 2 and a bit), and we
have more conciliation rooms than previously, better security arrangements in place, and
better on-site storage.
I obtained approval for just over $1m in funding for relocation purposes. Although the
financial arrangements aren’t quite yet finalised, it seems that we will come in
substantially under budget in that respect.

Education of the profession
Both before and after the introduction of the Amendment Act, I spent many hours
presenting seminars to the profession on the new disciplinary regime. This included a
number of seminars that were organised by the Law Society and LegalWise, and also
presentations to a number of individual firms.
Including during the 5 month transitional period, I gave 26 presentations to 30 June 2015.
One of my lawyers, Nadine Lambert, also has given nearly a dozen presentations.
I should just note that, as well as the changes to the disciplinary regime, the Amendment
Act made significant changes to the Act in relation to costs disclosure. The Law Society
ran a number of seminars on that topic in the lead up to 1 July 2014. It is fair to say that
the profession has had a substantial amount of information to get on top of in that
respect. But I would stress the need for all practitioners to be aware of their costs
disclosure obligations because, now that we are more than a year down the track from
the Amendment Act coming into operation, it will be difficult for anyone from now on to
plead ignorance of the changes.

4

Information Security Management System
As a Government agency, I needed to ensure that my office complied with the
Government’s Information Security Management Framework (ISMF). In order to do so,
we needed to develop our own Information Security Management System (ISMS). We
developed our ISMS, and the new security policies required under it, during the 2014/15
year. We did so with the assistance of an external consultant (CQR). Our ISMS was
implemented before the end of the financial year.
While the maintenance of the ISMS is an ongoing process, I am satisfied that it was
satisfactorily implemented before the end of the financial year, and that we now comply
with the ISMF.

Register of Disciplinary Action
I am required by section 89C to maintain a public register of practitioners who, after 1
July 2014, are subject to certain types of disciplinary action. No such register has
previously been maintained in this State.
A finding of unprofessional conduct / professional misconduct against a practitioner
(whether made by the Supreme Court, the Tribunal, or by me) must be displayed on the
Register. A finding of unsatisfactory conduct / unsatisfactory professional conduct may
be displayed on the Register.
The Register shows what order(s) was made – such as whether the practitioner was
struck off, suspended from practice, reprimanded, fined or similar. Links to relevant
decisions of the Tribunal and to judgements of the Supreme Court are also provided.
In relation to disciplinary action taken before 1 July 2014, I had discretion as to whether
to display it on the Register. I decided only to display information in relation to prior
disciplinary action if it involved:
• a practitioner who was struck off before 1 July 2014, and who hadn’t subsequently
been re-admitted to practice; or
• a practitioner who had been suspended from practice or placed under supervision for
a period of time, but only if that suspension or supervision was still in effect as at 1
July 2014.
The Register is available on my website at www.lpcc.sa.gov.au. I have no doubt that it is
a useful resource for members of the public, and hopefully for the profession too.
To finish my report, I would like to thank the Attorney-General for his support of my
office, as well as those from his Department who I dealt with both through the transition
period and during the reporting period.

Greg May
Legal Profession Conduct Commissioner
28 October 2015
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PEOPLE WHO CARRIED OUT THE
WORK OF THE COMMISSIONER
Staff Members - as at 30 June 2015
Title

Name

Commenced (with Board /
Commissioner)

Commissioner

Greg May

1 February 2014 (transitional)
1 July 2014 (formal)

Principal Legal Officer

Elizabeth Manos

November 2008

Solicitor

Mike Ahern

September 2013

Solicitor

Deslie Billich

April 2015

Solicitor (costs)

Rebecca Birchall

September 2005

Solicitor / Conciliator

Paul Blackmore

April 2013

Solicitor

Philippa Branson

March 2011

Solicitor

Kathryn Caird

February 2013

Solicitor

Linda Doré

June 2011

Solicitor

Julia Dunstone

May 2012

Solicitor

Ron Fletcher

March 2010

Solicitor

Sharon Hurren

April 2007

Solicitor

Paul Keady

February 2013

Solicitor

Nadine Lambert

June 2007

Solicitor

Debra Miels

October 2010

Solicitor

Meredith Strain

January 2008

Conciliator

Amelia Taeuber

March 2010

Finance Manager

Kirstie Bateup

March 2010

Systems Manager

Bart Fabrizio

March 2010

Executive Secretary

Robyn Delaney

September 2006

Paralegal

Yvette Manocchio

October 1997

Admin Officer

Robyn Hurni

November 2011

Admin Officer

Lee Moulden

August 2012

Admin Officer

Ros Spangler

February 2007

Admin Officer

Rebekah Hill

February 2013

Receptionist

Pat Porter

August 2006
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The majority of my lawyers are senior practitioners. That is necessarily the case given
the nature of the work they carry out.
As at 30 June 2014, the Board’s staff comprised 20 FTE employees. That staffing level
remained relatively constant throughout the year, and as at 30 June 2015 my staff
comprised 21 FTE employees. That is despite a not insignificant increase in the number
of complaints received during the year, as well as all of the additional work that came
with the change in legislation and the move of premises.
A number of my staff work less than full-time. In fact, only 10 of us (including me) work
full-time.
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INVESTIGATIONS BY THE COMMISSIONER
Complaint / Investigation process
I am obliged to investigate any complaint I receive about a practitioner, and I also must
investigate a practitioner’s conduct if I am directed to do so by the Attorney-General or
the Law Society. Even without a complaint or a direction, I may decide to commence an
“own initiative investigation” into a practitioner’s conduct if I have reasonable cause to
suspect misconduct. An Own Initiative Investigation will often be commenced following
a report from the Law Society under section 14AB, or a referral from the Judiciary, the
Police or other practitioners.
To constitute a valid complaint, the complaint must be sufficiently detailed so that we
can decide whether to investigate. We will only investigate if the issues raised in the
complaint can properly and fairly be put to the practitioner for a response. In some
cases, further information will be required from a complainant before a decision can be
made as to whether or not to investigate a complaint.
Having said that I must investigate in certain circumstances, section 77C also gives me
the ability to close a complaint at any stage without having to consider its merits. Some
of the circumstances in which I can do so are where:
• the complaint is vexatious, misconceived, frivolous or lacking in substance;
• the subject matter of the complaint has been or is already being investigated,
whether by me or by another authority;
• the subject matter of the complaint is the subject of civil proceedings (and there is no
disciplinary matter involved);
• I am satisfied that it is otherwise in the public interest to close the complaint.
I have significantly wider powers when investigating a complaint than those that were
previously available to the Board. Essentially, in various ways (eg by giving a notice, and
in some circumstances by executing a search warrant) I can (amongst other things):
• require a practitioner to produce any specified document, to provide written
information, or to otherwise assist in, or cooperate with, the investigation;
• require any other person (which may include a non-practitioner) to allow access to
documents relating to the affairs of a practitioner.
Once an investigation is complete, I then make a determination in relation to the
practitioner’s conduct. I can decide either that:
• there is no misconduct on the part of the practitioner; or
• I am satisfied that there is evidence of misconduct – and to be so satisfied, the
evidence needs to be sufficiently substantial, admissible, probative and reliable such
as would be sufficient to sustain a charge in the Tribunal.
If I am satisfied that there is evidence of misconduct, then I can either:
• take disciplinary action against the practitioner myself under section 77J – eg by
reprimanding the practitioner, ordering the practitioner to apologise for the
misconduct, ordering the practitioner to pay a fine, imposing conditions on the
practitioner’s practising certificate, suspending the practitioner’s practising
certificate etc; or
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•

if I consider that I can’t adequately deal with the misconduct under section 77J, then
I must lay a charge against the practitioner before the Tribunal.

If I am taking the disciplinary action myself, then I am conscious that parity and
consistency is important, both in regard to whether or not I find misconduct and also as
to the penalty that is imposed.
In some limited circumstances, if I take the view that a practitioner should be struck off
the Roll, then I may be able to institute proceedings directly in the Supreme Court
without first having to lay a charge before the Tribunal.

Number of formal complaints
The number of formal complaints received by the Board, and now me, during the last
five years has continued to increase:
•
•
•
•
•

2010/11 – 313
2011/12 – 329
2012/13 – 372
2013/14 – 445
2014/15 – 505

(These figures include Own Initiative Investigations.)
The average number of formal complaints over that 5 year period is 393 per year. The
number of complaints I received / investigations I commenced in the reporting period
represents a 13.5% increase by reference to the final year of the Board’s operations in
2013/14.
Of the 505 written complaints made last year:
•
•
•
•

266 (or 52.7%) were made by the client of the practitioner complained about;
203 (or 40.2%) were made by a third party; and
24 (or 4.8%) were either own initiative investigations, or section 14AB reports that
weren’t subsequently investigated;
12 (or 4.8%) were about practitioners no longer in practice.

A third party complaint is one where the complaint is made other than by the
practitioner’s client. Common examples are:
•
•

The husband complains about the conduct of the practitioner who is acting for the
wife in their family law proceedings.
A beneficiary of a deceased estate complains about the conduct of the practitioner
who is acting for the executor of a deceased estate.

Website – the last 2 years
The majority of complaints received were lodged through my website on a pro forma
complaint form.
The number of people accessing information on the Board’s, and now my, website has
been increasing significantly. Since 2010, the Board has been able to track the number
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of local, Australian and worldwide visitors to my website, as can I. The results for the
last 2 years are set out in the chart below.

15764
16000
13105

LPCC Internet Website

14000
10317

12000

10588

Total Visits

10000
8000
6000

2788

4000
2000
0

New Visits

5176

1092
1314

Returning Visits

Average Visits
Per Month

F/Y Jul 2013 to Jun
2014
F/Y Jul 2014 to Jun
2015

Nature of matters complained of / investigated
Family (including de facto)
Probate and wills
Commercial
Personal injury
Criminal
Minor Civil
Administrative
Workers compensation
Real Property
Industrial
Debt Collection
Criminal injuries compensation
Migration
Conveyancing
Company (including liquidation)
Building disputes
Bankruptcy
Environment
Resources
Development
Consumer law
Tort (not personal injury)
Not disclosed
Other

110
67
60
43
41
38
33
15
12
11
11
7
5
4
4
3
2
& 2
1
1
7
46

21%
11.5%
11.5%
8.2%
7.8%
7.3%
6.3%
2.9%
2.3%
2.1%
2.1%
1.3%
0.9%
0.8%
0.8%
0.6%
0.4%
0.4%
0.2%
0.2%
1.3%
8.8%

Some complaints extend to more than one area of law.
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Comparison of complaints for last two years from top five areas of law
Area of Law

2013/2014

2014/2015

Complaints

Complaints

Family

96

21.4%

110

21.8%

Probate & Wills

62

13.8%

67

13.3%

Commercial

48

10.7%

60

11.9%

Personal Injury

33

7.4%

43

8.5%

Criminal

74

16.5%

41

7.1%

Total of top five

69.80%

62.60%

As has been consistently the case for many years, family law was the area of practice
that generated the most complaints, by quite a considerable margin.

Nature of allegations made
Overcharging
Inappropriate behaviour
Poor handling
Lack of communication
Delay
Negligence
Misrepresentation
Incompetence
Conflict of interest
Misleading the court
Criminal offence (not theft)
Failure to comply with instructions
Acting against instructions
Acting without instructions
Legal advice
Legal system
Retention of documents
Trust regulatory breach
No cost advice
Breach of the Act
Failure to pay third party
Theft/fraud
No jurisdiction
Breach of confidentiality
Breach of undertaking
Insufficient accounts
Breach of conciliated agreement
Other

167
126
94
73
65
56
55
48
43
41
30
29
27
26
18
15
14
14
11
9
9
8
5
2
2
1
1
56

In the reporting period we opened 505 new investigation files. A total of 1,045
allegations were made as set out in the above table, across those files. The top four
allegations – ie overcharging, inappropriate behaviour, poor handling, and lack of
11

communication – amounted to 460 of the 1,045 allegations made, or 44% of all
allegations.
Allegations of overcharging, poor handling and lack of communication (often with an
allegation of delay) are commonly found in a single complaint.

Profile of practitioners
practitioners being complained about
Complaints by type of practice for the last two reporting periods
Type of practice

2013/2014

2014/2015

Number of
complaints

Number of
complaints

Sole practitioner

119

26.7%

119

23.6%

Employee

102

22.9%

101

20%

Partner

71

16%

81

16%

Director incorporated
practice
Non-practising

52

11.7%

64

12.7%

29

6.5%

36

7.1%

Barrister

20

4.5%

26

5.1%

Government employee
(including Legal Services
Commission)

16

3.6%

16

3.2%

Manager/supervisor
appointed

6

1.4%

2

0.4%

Consultant

5

1.1%

5

1%

Suspended practitioner

5

1.1%

7

1.4%

Corporate practitioner
Interstate practitioner

3

0.7%

1

0.2%

2

0.5%

3

0.6%

Judiciary

1

0.2%

14

2.8%

Unknown

14

3.1%

30

5.9%

Total

445

505

As has been the case for many years, the category of practitioner against whom the
most complaints were made was the sole practitioner. This would seem to reflect the
difficulties inherent in practices of that nature, and also that they tend to deal with less
sophisticated clients than do larger firms.
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Complaints by Gender
Gender

Number of % of Total Number of
Complaints
Complaints
Practitioners

% of
Practising
Profession

Men

325

64.4%

1,963

50.7%

Women

152

30.1%

1,909

49.3%

5.5%

N/A

N/A

Unidentified/Corporate 28
Total

505

3 ,872

Comparison of practitioners who received a complaint by postpost- admission
experience
Length of time
in practice
Less
years

than

5

5–10 years

10–15 years

More
years

than

15

Not admitted or
not identified or
a firm
Total

2011

2012

2013

2014

2015

21

25

22

40

27

6.7%

7.6%

5.9%

9%

5.3%

45

51

62

65

69

14.4%

15.5%

16.7%

14.6%

13.7%

40

37

36

41

60

12.8%

11.3%

9.7%

9.2%

11.9%

197

208

239

285

320

62.9%

63.2%

64.2%

64%

63.4%

10

8

13

14

29

3.2%

2.4%

3.5%

3.2%

5.7%

313

329

372

445

505
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Comparison of practitioners who received a complaint by years of admission
Admission
Years

Practice
Experience

2015

<1

2010 - 2014

No. of
Complaints

% of total
Complaints

30

% of
Practising
Profession
0.7%

0

0%

1 - 4 years

803

20.7%

31

6.1%

2005 - 2009

5 - 9 years

720

18.6%

69

13.7%

2000 - 2004

10 - 14 years

674

17.4%

64

12.7%

1995 - 1999

15 - 19 years

372

9.6%

57

11.3%

1990 - 1994

20 - 24 years

268

6.9%

44

8.7%

1985 - 1989

25 - 29 years

289

7.5%

39

7.7%

1980 - 1984

30 - 34 years

271

7%

57

11.3%

1975 - 1979

35 - 39 years

266

6.9%

72

14.3%

1970 - 1974

40 - 44 years

122

3.2%

29

5.7%

1960 - 1969

45 - 54 years

53

1.4%

13

2.6%

1950 - 1959

55 – 64 years

4

0.1%

1

0.2%

29

5.7%

Unknown

No. of
Practitioners

It is difficult to draw too many conclusions from these statistics, but a few observations
are appropriate:
•

Those practitioners with more than 15 years experience, who represent
approximately 43% of the practising profession, received nearly 62% of the
complaints. Within that group, those practitioners admitted between 1975 and 1985
(30 - 39 years post admission experience) who represent just under 14% of the
practising profession received nearly 26% of the complaints.

•

Those practitioners with less than 5 years experience, who represent approximately
22% of the practising profession, received just over 6% of the complaints.

•

Those practitioners admitted less than 10 years who represent 40% of the practising
profession received 20% of all complaints made last financial year.
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CASE MANAGEMENT
Files opened and current numbers
Comparison of opened and closed investigation files for the last three
reporting periods
Status of file
New investigation
opened

2012/13

2013/14

2014/15

files

372

445

505

Current investigations as
at 30 June

328

345

458

Investigation files closed

358

430

339

Comparison of current files by category for the last three reporting periods
Category

30 June 13

30 June 14

30 June 15

Investigation

328

345

458

Tribunal

21

22

19

Debt collection

26

31

34

District Court

0

0

1

Supreme Court

12

6

10

High Court

1

0

0

388

404

522

Total

All new complaints are opened as investigation files, as are any Own Initiative
Investigations.
This category covers both conduct matters and complaints of
overcharging, but doesn’t include either enquiry files or administration files.
Following an investigation, if I resolve to lay a charge against a practitioner in the
Tribunal for misconduct, the investigation file is closed and a new file is opened for the
Tribunal proceedings.
We also have different categories of files for:
•

•

•

Supreme Court proceedings – which include:
o appeals (either by me or by the relevant practitioner) against a Tribunal
decision;
o applications for suspension and/or strike off; and
o proceedings in relation to show cause events;
District Court proceedings – these are rare, but in the reporting period we were
involved in one action under the Freedom of Information Act relating to a prior
decision of the Board not to release certain documents;
debt recovery matters – ie where a costs order has been made against a practitioner.
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Determinations made
I made 337 determinations during the reporting period, in relation to the following
matters:
•
•
•

273 determinations related to the conduct of a practitioner;
4 determinations related to overcharging complaints;
60 determinations were in relation to matters where there was a combination of
conduct and overcharging complaints.

Of the 333 matters that related to the conduct of a practitioner, my determinations were
as follows:
•
•
•
•

I closed 143 conduct complaints under section 77C;
I found no misconduct on the part of the practitioner on 168 occasions;
in 2 matters I closed part of the complaint under section 77C and found no
misconduct in relation to the other part of the complaint;
in 20 matters, I was satisfied that there was misconduct on the part of the
practitioner.

Of the 20 matters in which I was satisfied that there was misconduct on the part of the
practitioner:
•

•

in relation to those involving unsatisfactory conduct / unsatisfactory professional
conduct, I took the following disciplinary action under section 77J:
o I reprimanded 6 practitioners;
o I reprimanded 5 practitioners and ordered them to make an apology;
o I fined 1 practitioner $1,000;
o I reprimanded 1 practitioner, fined him $3,000, and ordered that he apologise
and undertake certain specified professional development;
o I reprimanded 1 practitioner and ordered that he undertake certain specified
professional development;
o I ordered 1 practitioner to make an apology and to undertake certain specified
professional development; and
in relation to those involving unprofessional conduct / professional misconduct:
o I reprimanded 1 practitioner; and
o I determined to lay charges in the Tribunal against 4 practitioners.

Of the 64 overcharging complaints, my determinations were as follows:
•
•
•

I closed 2 overcharging complaints under section 77C as the complaint was received
more than 2 years after the final bill;
I found no overcharging on the part of the practitioner on 57 occasions;
in 5 matters, I was satisfied that there had been overcharging by the practitioner /
firm.

Of the 5 matters in which I was satisfied that there was overcharging, I took the following
action under section 77N:
• I made 2 recommendations that the bill should be reduced or an amount refunded;
• I made 3 binding determinations that there had been overcharging.
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Workflow
Current files by age
Age of current
files

2012/13

2013/14

2014/15

Older than 5
years

6

1.5%

9

2.2%

4

0.7%

3 - 5 years

29

7.5%

20

5%

30

5.2%

2 – 3 years

26

6.7%

27

6.7%

52

8.9%

1 – 2 years

73

18.8%

95

23.5%

117

20.1%

< 1 years

254

65.5%

253

62.6%

379

65.1%

Total Files

388

404

582
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CONCILIATION AND ENQUIRIES
Conciliation
One of my functions under the Act is to conciliate complaints. We have 2 staff members
dedicated to our Conciliation section.
Complaints are suitable for conciliation mostly where there are issues between a
practitioner and his or her own client (ie not usually where there is a third party
complaint, although there are some exceptions), and mostly where those issues relate to
overcharging and communication problems. Costs complaints are of course the type
that are most obviously amenable to conciliation.
Conciliation can either be formal (involving the parties attending a meeting at my office
facilitated by one of my conciliators) or informal (ie conducted over the phone, by email,
or by other written correspondence). A complaint makes its way to a conciliator either
by referral from an investigating solicitor at some point during the course of the
investigation, or by direct referral to conciliation upon receipt of the complaint.
If a complaint is successfully conciliated between a practitioner and the complainant,
then in appropriate circumstances I am able to bring the complaint / investigation to an
end. Unless we have already seen conduct issues that concern us, then I will most likely
close the complaint under section 77C following conciliation on the basis that it is in the
public interest to do so. That is, if a conciliated agreement can be reached between
practitioner and complainant, then in my view it is in the public interest that I should then
devote my office’s resources to other complaints that need to be investigated and that
aren’t yet resolved.
The end result of a successful conciliation will be a formal agreement under section 77O
to which the complainant, the practitioner and I are all parties. If the lawyer
subsequently doesn’t comply with the terms of the conciliated agreement, that will give
rise to a new misconduct issue that I will then need to investigate (section 77O(6)).
During the reporting period, there were 91 matters referred to conciliation. The majority
of them were resolved at conciliation.

Enquiries
Most enquiries are made through telephone contact, although some people still email
their queries through my website.
During the reporting period, we received in excess of 1,500 enquiries. Most of those
enquiry contacts are taken / responded to by our conciliators.
The types and numbers of matters about which we receive enquiries broadly reflect the
types and numbers of matters about which we receive complaints. Family law is the
most enquired about area of law, and overcharging is the most enquired about type of
complaint.
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In October 2014, we introduced an “assisted enquiry” process. That involves an enquiry
call being, in appropriate circumstances, followed up by us with some limited assistance
to try to resolve a dispute before a formal complaint is made. For example, where:
• the enquirer is complaining that the practitioner won’t return phone calls / emails;
• the enquirer hasn’t had any communication from the practitioner at all; or
• there is a costs dispute over a relatively nominal amount,
and the concern isn’t likely to amount to misconduct, then we will most likely call that
practitioner and suggest that if he or she attempts to deal with the issue immediately
then it might prevent a formal complaint / investigation. In the 9 months to the end of
the reporting period in which the assisted enquiry process operated, we took pro-active
steps in relation to 97 enquiry calls, and those steps helped resolve the problems that
were at the heart of 88 of them.
Of course, some of those resolutions may not have prevented a formal complaint – but,
conservatively, my estimate is that they probably did so in at least 80 of them.
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LITIGATION WORK
All Tribunal decisions and Supreme Court decisions referred to in this report can be
accessed through my website at www.lpcc.sa.gov.au.

Tribunal charges
Under the Act, I am not (and the Board was not) the only party who could lay a charge of
misconduct against a practitioner before the Tribunal. A charge can (and could) also be
laid by the Attorney General, the Law Society or a person claiming to be aggrieved by
reason of the alleged misconduct. This report refers only to charges laid by me (and
previously by the Board).
In 2012/13, the Board laid charges against 13 practitioners.
In 2013/14, the Board laid charges against 11 practitioners.
In the reporting period, I have laid charges against 4 practitioners. Those charges were
laid on the basis of the following alleged conduct by the practitioners:
•
•
•

•

providing false and misleading information to a financier to enable a client to obtain
funding;
making false representations to the Legal Services Commission in order to obtain
funding;
taking securities from a client purportedly to secure legal fees in circumstances
where the securities were found to be shams, subsequently giving false evidence in
related court proceedings, and misleading the Board in its investigation;
failing to diligently prosecute a client’s action before the court, and failing to maintain
adequate communication with the client.

All of those charges related to conduct in relation to which:
•
•
•

I was satisfied that there was evidence of misconduct;
I was satisfied that I could not deal adequately with the conduct in question under
section 77J; and
I did not determine that it would not be in the public interest to lay a charge before
the Tribunal (section 77L).

None of those charges have yet been heard by the Tribunal in any substantive way.
Some of them involve applications to the Tribunal for an extension of time under section
82(2a)(b).

Tribunal appeals
Decisions of the Board were not previously able to be appealed against.
As a result of the Amendment Act, if I determine that there has been misconduct by the
practitioner, and if I decide to deal with that misconduct under section 77J, then the
complainant can appeal to the Tribunal against the penalty I impose. And in some
circumstances the lawyer can also appeal to the Tribunal against the penalty I impose.
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Not all of my decisions can be appealed against. Some recent decisions of the Tribunal
have made it clear that there is no right of appeal against my determination if either:
• I find that there is no misconduct by the practitioner; or
• I close the complaint under section 77C.
In the reporting period, there were only 2 appeals against my decisions. Both of them
were appeals against the type of decisions just referred to, and it was in those appeals
that the Tribunal decided that those type of decisions could not be appealed against.
Both of those Tribunal decisions were handed down after the end of the reporting
period.

Tribunal decisions
In the reporting period, the Tribunal handed down decisions relating to 13 practitioners.
All of those decisions related to charges that were laid by the Board prior to 1 July 2014.
In relation to 3 practitioners – Mr Benjamin Johns, Mr Patric Alderman and Mr Simon
Bojko – the Tribunal recommended that disciplinary proceedings be commenced against
them in the Supreme Court.
In relation to Ms Rebecca Madden-Graham, the Tribunal found that she had not
engaged in misconduct.
In the other matters which were determined by the Tribunal in the reporting period:
•

Mr David Johnson was found to have engaged in unprofessional conduct for which

•

Dr John Walsh of Brannagh was found to have engaged in both unprofessional

he was reprimanded;

•
•
•
•

•

•
•

conduct and unsatisfactory conduct – there has not yet been any decision by the
Tribunal on penalty, and both Dr Walsh and I have appealed to the Supreme Court
against the Tribunal’s decision with those appeals yet to be heard;
Mr Craig Sloan was found to have engaged in unsatisfactory conduct, for which he
was reprimanded and fined $7,000;
Mr Darren Kruse was found to have engaged in unprofessional conduct, for which he
was reprimanded, and ordered to enter into a 12 month mentoring agreement;
Mr Jeffrey Vigar was found to have engaged in unprofessional conduct, for which he
was reprimanded and fined $3,000;
Mr Gregory Finlayson was found to have engaged in unsatisfactory conduct, for
which he was reprimanded, ordered to enter into a 12 month supervision
arrangement, and ordered to undertake additional professional development;
Mr Laurence Fittock was found to have engaged in unprofessional conduct, for
which he was fined $15,000 – Mr Fittock has appealed to the Supreme Court against
the Tribunal’s decision and that appeal is yet to be determined;
Mr Andris Bilkens was found to have engaged in unprofessional conduct, for which
he was reprimanded;
Mr Robert Brook was found to have engaged in unprofessional conduct, for which he
was ordered to enter into a 2 year supervision arrangement – I appealed against that
penalty to the Supreme Court, and the Supreme Court set aside the Tribunal’s
penalty and Mr Brook’s name was struck off the Roll.

Details of the relevant conduct in each case can be found by referring to the Tribunal
decisions, which are available through my website.
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Supreme Court matters
In the reporting period the Supreme Court delivered a number of decisions relating to
disciplinary matters that had originally been commenced by the Board. As a result, each
of Mr John-Paul Kassapis, Mr Benjamin Johns, Mr Patric Alderman and Mr Simon Bojko
had his name struck off the Roll.
I commenced disciplinary proceedings in the Supreme Court against Mr Stephen
McNamara. Those disciplinary proceedings are not yet finalised, but the Supreme Court
has made an order suspending Mr McNamara’s practising certificate on an interim basis.
There have been three appeals to the Supreme Court in relation to decisions by the
Tribunal. Those appeals were:
•

•

•

Dr John Walsh of Brannagh was found by the Tribunal to have engaged in both
unprofessional conduct and unsatisfactory conduct – there has not yet been any
decision by the Tribunal on penalty, and both Dr Walsh and I have appealed to the
Supreme Court against the Tribunal’s decision with those appeals yet to be heard;
Mr Laurence Fittock was found by the Tribunal to have engaged in unprofessional
conduct, for which he was fined $15,000 – Mr Fittock has appealed to the Supreme
Court against the Tribunal’s decision and that appeal is yet to be determined;
Mr Robert Brook was found by the Tribunal to have engaged in unprofessional
conduct, for which he was ordered to enter into a 2 year supervision arrangement – I
appealed against that penalty to the Supreme Court as a result of which the
Tribunal’s penalty was set aside and his name was struck off the Roll.

In the matter of Ms Clare Morel, the Supreme Court ordered that she be re-admitted to
practice, having been struck off the Roll in 2004.
In April 2014, in relation to findings by the Tribunal of unprofessional conduct, the
Supreme Court imposed a condition on the practising certificate of Mr George Mancini
that he practise the profession of the law under supervision for a period of three years.
During the reporting period, Mr Mancini’s matter went back before the Supreme Court,
the result of which was that Mr Mancini gave certain undertakings to the Supreme Court
in relation to his practice.
The Amendment Act introduced new provisions into the Act relating to show cause
events (eg becoming bankrupt). Under section 20AH, where a show cause event
happens to a practitioner who holds a practising certificate, he or she must give a
statement to the Supreme Court as to why the practitioner is still a fit and proper person
to hold a practising certificate. Both the Law Society and I can then make written
representations to the Supreme Court in that regard.
During the reporting period, proceedings were conducted before the Supreme Court in
relation to show cause events that happened to 3 practitioners. In each case the
Supreme Court was satisfied that the practitioner was a fit and proper person to hold a
practising certificate, although for two of them certain conditions were endorsed on their
practising certificates mainly for the purpose of restricting their ability to deal with trust
money.
Two Supreme Court matters were initiated against the Board by Mr John Viscariello
before 1 July 2014. I took the Board’s place in those proceedings on 1 July 2014.
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Mr Viscariello took proceedings for judicial review in the Supreme Court, seeking an
order in the nature of mandamus against the Board. Mr Viscariello is seeking to compel
the Board (and now me) to undertake investigations into the conduct of various
practitioners about whom he has complained. For various reasons, the Board
considered it inappropriate that it do so at the time, and it had suspended those
investigations. In order to commence his action for judicial review, Mr Viscariello
needed to get the leave of the Supreme Court to proceed. In April 2014, Justice
Nicholson granted Mr Viscariello leave to proceed with his application.
Mr Viscariello also issued new proceedings on 30 June 2014 against the Board, seeking
various orders relating to earlier findings against him in the Tribunal and in the Supreme
Court that resulted in Mr Viscariello being struck from the Roll.
I am conflicted in considering any of Mr Viscariello various complaints or being involved
in the various court proceedings. I have therefore delegated my powers and functions in
relation to those complaints and proceedings to independent persons. Mr Viscariello
has challenged the validity of my delegations in the court proceedings. After the end of
the reporting period, the Supreme Court upheld the validity of my delegations, but Mr
Viscariello has appealed against that decision.
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Interpretation of terms used in this report
Act – the Legal Practitioners Act 1981
Amendment Act – the Legal Practitioners (Miscellaneous) Amendment Act 2013
Board – the former Legal Practitioners Conduct Board
Chief Justice – the Chief Justice of the Supreme Court
Commissioner – the Legal Profession Conduct Commissioner
Fidelity Fund – the Legal Practitioners Fidelity Fund (established under Division 3 of
Part 4 of the Act)
Law Society – the Law Society of South Australia
Misconduct
• both “unsatisfactory conduct” and “unprofessional conduct”, as defined in section 5
before 1 July 2014; and
• both “unsatisfactory professional conduct” and “professional misconduct” as
defined in sections 68 and 69 from 1 July 2014
Own Initiative Investigation
Inve stigation – an investigation into a practitioner’s conduct commenced
by the Commissioner in the absence of a complaint, which he may undertake if he has
reasonable cause to suspect that the practitioner has been guilty of misconduct (section
77B(1))
Practitioner – a person duly admitted and enrolled as a barrister and solicitor of the
Supreme Court, or an interstate practitioner who practises the profession of the law in
South Australia
Reporting period – 1 July 2014 to 30 June 2015
Roll – the roll (register) of practitioners duly admitted and enrolled in South Australia as
a barrister and solicitor of the Supreme Court, which roll is kept by the Supreme Court
Show cause event – has the same meaning as in the Act
Supreme Court – the Supreme Court of South Australia
Tribunal – the Legal Practitioners Disciplinary Tribunal
A reference in this report to a section (without more) is a reference to a section of the
Act.
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